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I. BACKGROUND

A. Plaintiff United States of America (“Plaintiff” or “United States”),r on behalf of
the Administratof of the United States Environmental Protection Agency (“EPA”), filed é
complaint in the ab‘ovAe—captioned‘ action, aﬂeging that the defendants named therein, all of which
have entered into this Consent Decree,- are liable as cumant and former‘ owners ahd operators of,
and/or as arrangérs for disposal of hazardous substances at, the Peter Cooper (Markhams)
Superfund Site in the Hamlet of Markhams, Town of Dayton, Cattaraugus County, New York
(“Site™), pufsuant to Sections 106 and 107 of the Comprehénsive Environmental Response;
Compensation, and Liability Act (“CERCLA”), 42 U.S.C. §§ 9606, 9607.

B. The United Stafes in its complaint seeks, inter alia: (1) reimbursement of costs
incurred by EPA and the United States Department of Justice (“DOJ”) for responée actions at the
Site, together with accrued interest; and ) pérfonnance of studies and response work by the
defendants at the Site consistent with the National Contingency Plan, 40 C.F.R. Part 300 (as
amended) (“NCP”).

C. In accofdance with the NCP and Sectioﬁ 121(6(1)(F) of CERCLA, 42 U.S.C.

§ 9621(H)(1)(F), EPA notified the State of New York (“State”) on March 7, 2007 of negotiations
with potentially responﬁible parties (“PRPs”) regarding the implementatioﬁ of the remedial
design and remedial action for the Site, and EPA has provided the State with an opportunityl to
participate in such negotiations and be a parfy.to this Consent Decree.

D. In accordance with Section 122(j)(1) of CERCLA, 42 U.S.C. § 9622(j)(1), EPA
notified tﬁe US Department of the Interior and the National Oceanic and Atmosphéric .
Administration on March 7, 2007, of negotiations with PRPs regarding the release of hazardous
substances at or from the Site that may have resulted in injury fo_the natural resources under
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Federal trusteeship and encouraged the trustees to participate in the negotiation of this Consent
Decree.

E. Settling Defendants have entered into a separate agreement among themselves
under which they have divided into two groups, “Performing Settling Defendants” and “Non-
Performing Settling Defendants,” as defined in Paragraph 4 below. Under Settling Defendants’
agreement, each such group has agreed to allocate the total payment owed to EPA pursuant to
this Consent Decree as speciﬁed in Section XVI (Payment of Response Costs).

F.  The defendants that have entered into this Consent Decree (“Settling

‘Defendants”) do not admit any liability to the Plaintiff arising out of the transactions or
occurrences alleged in the complaint, nor do they acknowledge that the release or threatened
release of hazardous suﬁstance(s) at or from the Site constitutes an iinminent or substantial
endangerment to the public health or welfare or the environment. |

G. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA placed the Site on

- - the National Priorities List, set forth at 40 C.F.R. Part 300, Appendix B, by publication in the

Federal Register on February 3, 2000.

H. In 200’1, n response ‘to arelease 6r a substantial threat of a release of a hazardous
substance(s) at or from the Site, certain of the PRPs commenced a Remedial Investigation and
Feasibility Study (“RI/FS”) for the Site pursuant to 40 C.F.R. § 300.430.

L PRPs completed the RI and FS Reports for the Site in July 2006.

J. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA published notice of
the completion of the FS and of the proposed plan for remedial baction on August 11, 2006, ina
" major local newspaper of general circulation. EPA provided an oppoﬁuniW’for written and oral
comments from the public on the proposed plan for remedial action. A copy of the transcript of
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the public meeting is available to the public as part of the administrative record upon which the
Emergency and Remedial Response Division (“ERRD”) Division Director, EPA Regioﬁ II,
based the selection of the responsé action. |

K. The decision by EPA on the remedial action to be implemented at thé Site is
émbodied in a final Record of Decision (“ROD”), issued on December 1., 200.6, on which the
State conéurred by letter dated September 28, 2006. The ROD includes requirements, Ainter alia,
for consolidating waste/fill piles at the Site, then capping the consolidated Wastes with a low
permeability soil cover consistent with State requirements, including seeding with a mixture to
foster natural habitat, and institutional contfols to restrict activities on the Site that could
compromise the integn'ty of the cap aﬁd to restrict the use of groundwater unless and until
groundwater quality standards are met. Notice of the final plan was published in accordance
with Section 117(b) of CERCLA. |

L. Based on the information presently available to EPA, EPA believes that the Workr
will be properly and promptly conducted by the Performing Settling Defendants, as defined in
Pafagraph 4, if conducted in accordance with the requirements of this Consent Decree, including
its appendices.

M. Solely for the purposes of Section 113(j) of CERCLA, the Remedial Action
selected by the ROD and the Work to be performed by the Performing “Settling Defendants shall
constitute a response action taken or ordered by the President.

N. The Part_ies recognize, and the Court by entering tﬁis Consent Decree finds, that
this Consent Decree has been negotiated by the Parties in good faith and impleméntation of this

Consent Decree will expedite the cleanup of the Site and will avoid prolonged and complicated



litigation between the Parties, and that this Consent Decree is fair, reasonable, and in the public
interest.

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:

1L Jurisdiction

1. Thié Court has jurisdiction over the sui)ject matter of this action pursuant to 28
U.S.C. §§ 13371, 1345, and 42 U.S.C. §§ 9606, 9607, 9613(b). This Court also has peréonal
: j'urisdiction over the Settling Défendants.' Solely for the purposes of this Consent Decree and the
underlying complaiﬁt, Seftling Defendants waive all objections and defenses that they may have
to jurisdiction of the Court or to venue in this District. - Settling‘Defend‘ants shall not challenge
the te@s of this Consent Decree or this Court's jurisdiction to enter and enforce this Consent

Decree.

III. PARTIES-BOUND

2. This Consent Decree applies to and is binding upoﬁ the United States and upon
Settling Defendants and their successors and assigns. Any change in éwnership or corporate
 status of a Settling Defendant including, but not limited to, any transfer of assets or real or
personal property, shall in no way alter sﬁch Settling Defendant's résponsibilities under this
_ Consent Decrée.

| 3. Performing Settling Defendants shall provide a copy of this Consent Decree to
each contractor hired to perform the Work (asv defined below) required by this Consent Decree
and to each person representing any Performing Settling Defendant with respect to the Site or fhe
Work and shall condition all contracts entered into hereunder upon performance of the Work in
~ conformity with the terms of this Consent Decree. Performing Settling Defendants or their
contractors shall provide written notice of the Consent Decreé to all subcontractors hired to

4



perform any portion of the Work required by this Consent Decree. Performing Settling
Defendants shail nonetheless be responsible for ensuring that their contractors and
subcontractors perform the Work contemplated herein in accordance with this Consent Decree.
, With regard to the activities undertaken pursuant to this Consent Decree, each contractor and
" subcontractor shall be deemed to be in a contractual relationship with the Performing Settling .
Defendants within the meaning of Section 107(b)(3) of CERCLA, 42 U.S.C. § 9607(b)(3).
| IV. DEFINITIONS |

4. Unless otherwise expressly provided herein, terrﬁs used in this Consent Decree
which are defined in CERCLA or in regulations promulgated under CERCLA shall have the
meaning a;.signed to them in CERCLA or in such regulations. Whenever terms listed below are
used in this Consent Decree or in the appendices attached he.rete and incorporated herein , the
following definitions shall apply:

“CERCLA” shall mean the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, as amended, 42 U.S.C. § 9601, et seq. |

“Consent Decree” shall mean this Decree, all appendices (listed in Section XXIX)
attached hereto and incorporated herein, all EPA-approved work plans developed hereunder and
incorporated herein, and any modifications thereto in accordance with this Decree. In the event
of conflict between this Decree and any eppendix or plan, this Decree shall control.

“Day” shall meaﬁ a calendar day unless expressly stated to be a working day. “Working
day” shall mean a day other than a Saturday, Sunday, or Federa‘llholiday. In computing any
period of time under this Consent Decree, where the last day Would fall on a Saturday, Sunday,

or Federal holiday, the period shall run until the close of business of the next working day.



“Effective Date” shall be the effective date of this Consent Decree as provided in

Paragraph 106.

“EPA” shall mean the United States Environmental Protection Agency and any successor’
departments or agencies bf the United States.

“Future Response Costs” sh;all mean all costs, including, But not limited to, direct and
indirect costs, that the United States incurs in reviev‘ving or developing plans, reports and other
itefns pursuant to this Consent Decree, verifying the Work, or otherwise impleme.nting,'
overseeing, or enforcing this Consent Decree, including, but not limited to, payroll costs,
contractor costs, travel costs, laboratory costs, the costs il;curred pursuant to Sections VII
(Remedy Review), IX (Access and Institutional Controls) (including, but not limited to, the cost
of attomey time and any monies paid td secure access and/or to secure or implement institutional
controls including, but not limited to, the amount of just compensatién), and XV (Emergency
Response), and to Paragraph 89 (W ofk Takeover) of Section XXI. Future Response Costs shall
alsb include all Interim Response Costs, and all Interest on those Pasf Response Costs
Performing Settling Defendants have agreed to reimburse under this Consent Decree that has
accrued pursuant to 42 U.S.C. § 9607(a) during the period from September 16, 2007 to the
Effective Date of this Consent Decree.

“Interim Response Costs” shall mean all costs, inciuding direct and indirect costs,

(a) paid by thc-United States in connection with the Site between September16, 2007 and the
Effective Date, or (b) incuﬁed prior to the Effective Date but paid after that date. |

“Interest,” shall mean interest at the rate specified for interest on investments of the EPA
Hazardous Substance Superfund established by 26 U.S.C. § 9507, compounded annually oﬁ »
October 1 of each year, in accordance with 42 U.S.C. § 9607(a). The appliéable rate of interest
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shall be the rate in effect at tﬁe time the interest accrues. The rate of intefest is subject to cﬁange
on October 1 of each year.

“Nationél Contingency Plan” or “NCP” shall mean the National Oil and Hazardous
~ Substances Pollution Contingéncy Plan promulgatéd pursuant to Section 105 of CERCLA, 42
U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments thereto.

“Non-Performing Settling Defendants” shail mean the Settling Defendants identified in
Appendix E. |

“Operation and Maintenance” or “O&M” shall mean all activities required to maintain.
the effectiveness of the Remedial Action as required under the O&M Plan approved or
developed by EPA pursuant to this Consent Decree and the Statement of Work (“SOW”).

“Paragraph” shall mean a portion of this Consent Decree idéntiﬁed by an arabic numcrai
or an upper case letter. |

“Parties” shall mean the United States and the Settling Defendants.

“Past Response Costs” shall mean all costs, including, but not limited to, direct and
indirect costs; that the United States i)aid atorin connection Witﬁ the Site vthrough September 15,
2007, plus Interest on >all such costs Which has accrued pursuant to 42 U.S.C. §9607(a) through
such date.

~ “Performance Standards” shall mean the cleagup standard'svand other measures of
- achievement of the goals of the Remedial Action, set forth in the ROD and the SOW.

“Performing Settling Defendants” shall mean the Settling Defendants identified in

Appendix F. | |

“Plaintiff”” shall mean the United States.



“RCRA” shall mean the Solid Waste Disposal Act, as amended 42 U.S.C. §§ 6901 et

seq. (also known as the Resource Conservatlon and Recovery Act).

“Record of Decision” or “ROD” shall mean the EPA Record of Decision relating to the

Site signed on 'Decerﬁber 1, 2006 by the ERRD Director, EPA Region II, and all attachments -
-thereto. The RO]j is attached as Appendix A.

“Remedial Action” shall mean these activities, except for‘O&M, to be undertaken by the
~ Performing Settli_hg Defeﬁdants to implement the ROD, in accordance with the SOW and the
final Remedial Design and Remedial Action Work Plans and other plans approved by EPA.

“Remedial Action Work Plan” shall mean the document developed pursuant to
Paragraph 12 of this Consent Decree and approved by EPA, and any amendmente thereto.

“Remedial Design” shall mean those activities to b”e undertaken by the Performing
Settling Defendants to develop the final plans and speciﬁcatiens for the Remedial Action
pursuant to the Remedial Design Work Plaﬁ.

“Remedial Design Work Plan” shall rﬁean the document developed pursuant to
Paragraph 11 of this Conseﬁt Decree and approved by EPA, and .any amendments thereto.

“Section” shall mean a portion of this Consent Deeree identified by a Roman numeral.

“Settling Defendants” shall mean all defendants named in the coinplaint that have entered
into this Consent Decree, including those Parties idenﬁﬁed in Appendix D.

“Site” shall mean the Peter Cooper (Markhams) Superfund Site, encompassing
approximately 103 acres, bordered to the northwest by Bentley Road, to the northeast by a »
wooded property and farm field, to the southeast by a railroad right-of-way, and to the southwest

by hardwood forest, in the Hamlet of Markhams, Town of Dayton, Cattaraugus County, New



York, and depicted generally on the Site location map and the Site map attached as Appendix C,

and legally described in Appendix G, Exhibit A.

“State” shall mean the State of New York.

“Statement of Work” or “SOW’f shall mean the statement of work for implementation of
~ the Remedial Design, Remedial Action, and O&M at the Site, as set forth in Appendix B to this
Consent Decree and any modifications made in accordance with this Consent Decree.

“Supervising Contractor” shall mean the principal contractor retained by the Performing
Settling Defendants to supervise and direct the implementation of the Work under this Cdnsent
Decree.

“United States” shall mean the Unite& States of America.

“Waste Material” shall mean (1) any “hazardous substance” under Section 101(14) of
CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant or contaminant under Section 101(33), 42
U.S.C. § 9601(33); and (3) any “solid waste” under Section 1004(27) of RCRA, 42 U.S.C.

§ 6903(27).

“Work” shall mean all activities Performing Settling Defendants are required td perform
under this Consent Decree (including, without limitation, the securing and implementation of
Institutional Controls), except those required by Section XXV (Retention of Records).

V. GENERAL PROVISIONS

5. Objectives of the Parties

The objectives of the Parties in entering into this Consent Decree are to protect public
health or welfare or the environment at the Site by the design and implementation of response

actions at the Site by the Performing Settling Defendants, to reimburse response costs of the



Plaintiff from payments by all Settling Defendants, and to resolve the claims of Plaintiff against
-‘Settling Defendants as provided in this Consent Decree.
6. Commitments by Settling Defendants

a. Performing Settling Defendants éhall ﬁﬁance and perform the Work in
accordance with this Consent Decree, the ROD, the SOW, and all work pléms and other plané,
standards, specifications, and schedules set forth herein or de_veloped by Performiﬁg Settling
Defendants and approved by EPA pursuant to this Consent Decree. Performing Séttling
Defendants shall also reimburse the United States for Future Response Costs and a portion of
Past Response Costs as provided in this Consent Decree. Non-Performing Settling Defendants
shall reiiﬁburse the United States for a portion of Past Response Costs.

b. The obligations of Performing Settling Defendants to finance and perform

“the Work and to pay the amounts they owe the United States under this Consent Decree are joint

and se\}eral among the Performing Settling Defendants, and the obligations of Non-Performing
Settling Defendants to pay the amounts they owe the United States under this Consent Decree
are joint and several amoﬂg the Non-Performing Settling Defendants. In the event of the
insolvency or other failure of any one or more Performing Settling Defendants to vimplement the
requirements of this Consent Decree applicable to thém, the remaining Performing Settling |
Defendants shall complete all such requirements. fn the event of insolvency or other failure of
any one or more Non-Performing Settliﬁg Defendahts to implement the requirements of this
Consent Decree applicable to them, the rémaining Non-Performing Settling Defendants shall

complete all such requirements.
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7. Compliance With Applicable Law
~ All activities undertaken by Performing Settling Defendants pursuant to this C.onsent

Decrée shall be performed in accordance with the requirements of all applicable federal and state
laws and regulations. Performing Settling Defendants must also comply with all applicable or
relevant and appropriate requirements of all Federal and state environmental laws as set forth in
the ROD and the SOW. The éctivities conducted pursuant to this Consent Decree, if approved
by EPA, shall be considered to be consistent with the NCP.

8. Permits.

a. As provided in Section 121(e) of CERCLA aﬁd Section 300.400(e) of the
NCP, no permit shall be required for any portion of the Work conducted entirely on-site (i.e.,
within the areal extent of contamination or in very ciose proximity to the contamination and
necessary for implementation of the Work). Where any pbrtion of the Work that is not on-site
requires a federal or state permit or approval, Perfominé Settling Defendants shall submit timely
and complete applicaﬁons and take all other actions necessary to obtain all such pefmits or
approvals.

b. The Performing Settling Defendants may seck relief under the provisions
of Section XVIII (Force Majeure) of this Consent Decree for any delay in the performance of the
Work resulting from a failure to obtain, or a delay in obtaining, any permit required for the
Work.. |

c. This Consent Decree is not, and shall not be constfued tobe, a prermit

issued pursuant to any federal or state statute or regulation.
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9. Notice 10 Successors—in-Title

a. With respect to any property owned or controlled by the Settling
Defendants that is located within the Site, witﬁi; 15 days after the entry of this Consent Décree,
‘the Setﬂing Defendants shall submit to EPA for review and appr;)val a notice to be filed with the
Recorder's Office or other appropriate office, Catt;iraﬁgus County, State of New York, which
shall provide notice to all successors-in-title that the property is part of the Site, that EPA
selected a remedy for the Site on Dec;ember 1, 2006, and that potentially responsible parties have
entered into a Consent Decree requiring implementation of the remedy. Such notices shall
,identify the United States District Court in which the Consent Decree was filed, the name and
civil action number of this case, and the date the Consent Decree was entered by the Courf. The
Settling Defendants shall record the notices within 10 days of EPA's approval of the notices.
The Settling Defendants shall provide EPA with a c¢rﬁﬁed copy of the recorded notices within
10 days of recording such notices. |

b. At least 30 days prior to the conveyance of any interest in property located
within the Site including, but not limited to, fee interests, leasehold interests, and mortgage
interests, the Settling Defendants conveying the interest shall give the grantee written notice of
(i) this Consent Decree, (ii) any instrument by‘wﬁich an interest in real property has Been |
conveyed that confers a right of access to the Site (hereinafter refeﬁed to as “access easements”)
pursuant to Section IX (Access and Insfitutional Controls), and (iii) any instrument by whichv an
interest in real property has been conveyed that confers a right to enforce restrictions on the use
-of such property (hereinafter referred to as “festrictive easements”) pursuant to Section IX
(Access and Institutional Controls). At least 30-days prior to such conveyance, the Settling
Defendant(s) conveying the interest shall élso give written notice to EPA and the State of the
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proposed conveyance, including the name and address of the grantee, and the date on which
~ notice of the Consent Decree, access easementé, and/or restrictive easements was given to the
grantee.

c. In the event of any such conveyance, the Settling Defendants’ obligations
under this Consent Decree, including, but not limited to, their obligatton to provide or secure
access and institutional controls, as well as to abide by such institutional controls, pursuant to
- Section IX (Access and Institutional Controls) of .this Consent Decree, shall continue to be met
by the Settling Defendants. In no event shall the conveyance release or otherwise affect the
ﬁabili_ty of the Settling Defendants to comply with all provisions of this Consent Decree, absent
the prior written consent of EPA. If the United States approves, the grantee may perform some

or all of the Work under this Consent Decree.

VI. PERFORMANCE OF THE WORK BY PERFORMING SETTLING DEFENDANTS

10.  Selection of Supervising Contractor

a. All aspects of the Work to be performed by Performing Settling
Defendants pursuant to Sections VI (Performance of the Work by Performing Settli‘ng
Defendants), VII (Remedy Rgview), VIII (Quality Assurance, Sampling and Data Analysis), and
XV (Emergency Re‘sponsé) of this Consent Decree shall be under the direction and supervision
of the Supervising Contractor, the selection of which shall be subject to disapproval by EPA.
Performing Settling Defendants’ Sunewising Contractor, as well as all other contractors and
subcontractors who engage in the b“p'ractice of engineering” at the Site t)n Abehalf of Performing
Settling Defendants, as the “practice nf engineering” is defined at Section 7201.0f the New ank A
State Educatit)n_LaW, must comply with all applicable New York State legal requirements
régarding the practice of professional engineering with the State of New York, including, but not
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limited to, all applicable recjuirements of the New York State Education Law and Articles 15 and
" 15-A of the Business Corporations Law. Within 10 days after the lodging of this Consent
Decrée, Performing Séttling Defendants shall notify EPA in writing of the'name, title, and
- qualifications of any contractor proposed to be the Supervising Contractor. With respect to.any
- contractor proposed to be Supervising Contractor, Performing Settling Defendants shali
demonstrate that the proposed éohtractor has a quality system that complies with ANSI/ASQC
E4-1994, “Specifications and Guideiines for Quality Systems for Enyironmental Data Collection
and Environmental Technology Programs,” (A@eﬁcm National Standard, January 57, 1995), by
submitting a copy of the proposed contractor’s Quality Management Plan (QMP). The QMP .
should be prepared in accordance with consistent with the Uniform Feder31 Policy for Quality
Assurance Project Plans (UFP-QAPP), Parts 1, 2, and 3, EPA-SOS—B-O4f§OOA, B, and C, March
2005 or equi;/alent documentation as determined by EPA. EPA will issue a notice of"
disapproval or an authorization to proceed. If at any time thereafter, Pérforming Settling
Défendants propose to chénge a Supervising Contractor, Performing Settling Defendants shall
give such notice to EPA and must obtain an authorization to proceed from EPA before the new
Supervising Contractor performs, directs, or supervises any Work undér this Consent Decree.

B. If EPA disapproves a proposed Supervising Contractor, EPA will notify
P_erfoﬁning Settling Defendants in writing. Performing Settling Defendants shallA submit to EPA
a list of contraétors, including the qualifications of each contractor, that would be acceptablevto
them within 30 déys of receipt of EPA's disapprovél of the contractor breviously proposed. EPA
will provide written notice of th¢ names of any contractor(s) that it disapproyes and an

authorization to proceed with respect to any of the other contractors. Performing Defendants
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may select any contractor from thaf list that is not disapproved and shall notify EPA of the name
of the contractor selecteci within 21 days of EPA's authorization to pfoceed.

c. If EPA fails to prdvide wfitten notice of its authorization to proceed or
disapproval as provided in this Paragraph and this failure prevents the Performing Settling
| Defendants from meeting one or more deadlines in a plan approved by the EPA pursuant to this
Consent Decree, Performing Settling Defendants may seek relief under the provisions of Secﬁon
XV '(Force. Majeure) hereof.

11.  Remedial Design

a. Within 60 days after EPA's issuance of an authorization to proceed |

pursuant to Paragraph 10, Perfqrming Settling Defendants shall submit to EPA and the State a
work plan for the design of the Remedial Action at the Site (“Remedial Design Work Plan” or
“RD Work Plan”). The Remedial Design Work Plan shall provide for design of the remedy set
forth in the ROD, in accordance with the SOW and for achievement of the Performance
Standards and other requirements set forth in the ROD, this Consent Decree and/or the SOW.
Upon its approval by EPA, the Remedial Design Work Plan shall be incorporated into and
become enforceable under this Consent Decree. Within 60 days after EPA's issuance of an
authorization to proceed, the Performing Settling Defendants shall also submit to EPA and the
State a Health and Safety Plan for field design activities which conforms to the applicable
Occvupational Safety and Health Administration and EPA requirements including, but not limited
to, 29 C.F.R. § 1910.120. |

| b. The Remedial Design Work Plan shall include plans and schedules for
implementation of all remedial design and pre-design tasks identified in the SOW, including, but
not limited to, plans and schedules for the completion of: (1) design sambling and analysis pian
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(including, but not limited to, a Remedial Design Quality Assurance Project Plan (“RD QAPP”)
in accordance with Section VIII (Quality Assurance, Sampling and Data Analysis)); (2) a Pre-
design Work Plan; (3) a preliminary design submittal; (4) an intermediate design submittal, if

_required by EPA; (5) a pre-final/final design submittal; and (6) a Construction Quality Assurance
Plan. In addition, the Remedial Désign Work Plan shall include a schedule for completion of the
Remedial Action Work Plan.

c. - Upon approval of the Remedial De;ign Work Plan by EPA, after a
reasonable opportunity for review and comment by the State, and submittal of‘the Health and
Safety Plan for all field activities to EPA and the State, Performing Settling Defendants shall
iinplement the Remedial Design Work Plan. The Performing Settling Defendants shall submit to
EPA and the State all plans, submittals and other deliverables required under the approved
Remedial Design Work Plan in accordance with the approved schedule for review and approval
pursuant to Section XI (EPA Approval of Plans and Other Submissions). Unless otherwise
directed by EPA, Performing Settling Defendants shall not commence furthervRemedial Design
activities at the Site prior to app;oval of the Remedial Design Work Plan.

d. The preliminary design submittal shall include, at a minimum, the

- following: (1) design criteria; (2) results of treatability studies; (3) results of additional field.
sarﬁpling and pre-design V;work; (4) project delivery strategy; (5) prelimfnary plans, drawings and
sketches; (6) required specifications in outline form; and (7) preliminary construction schedule.

| e. The intermediate design submittal, if required by EPA or if independently
submitted by the Performing Séttling Defendants, shall be a continuation and expansion of the
preliminary design. Any value engineeripg proposals must be identified and evaluated during

this review.
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f The pre-final/final design submittal shall include, ata minimﬁm, the

~ following: (1) final plans aﬁd specifications; (2) O&M Plan; (3) Construction Quality Assurance
Project Plan (“CQAPP”); (4) Field Sampling Plan (directed at measuring progress towards
meeting Performance Standards); and (5) Contingency Plan. The CQAPP, which shall detail the
approach to quality assurance during construction activities at the Site, shall specify a quality
assurance ofﬁcial'(“QA Official”), independént of the Supervjsing Contréctor, to conduct a
quality assurance program during the construction phase of the proj ect.

12. Remedial Action

a. Within 30 days after the approval of the final design submittal, Perfomﬁng

Settling Defendants shall notify EPA in writing of the name, title, and qualifications of aﬁy
coristructién contractor proposed to be used in carrying out work under this Consent Decree.
EPA shall thereafter provide written notice of the name(s) of the contractor(s) it approves, if any.
Performing Settling Defendants may select any approved con&actor from that list and shall
notify EPA of the name of the contractor sele;:ted and award the Remedial Action contract
within 21 days of EPA’s designation of approved contractors. Within 60 @ys after the award of
the Remedial Action contract, Performing Settling Defendants shall submit to EPA a Work plan
for the performance of the Remedial Action at the Site (“Remedial Action Work Plan”). The
Remedial Action Work Plan shall provide for construction and implementation of the remgdy set
forth in the ROD and achievement of the Perfonne;nce Standards, in accordance with this
Consent Decree, the ROD, the SOW, and the design plans and speciﬁcations' developed in

accordance with the Remedial Design Work Plan and approved by EPA. Upon its approval by
| EPA, the Remedial Action Work Plan shall be incorporated into and become er_lforceable'under
this Consent Decree. At the same time as they submit the Remedial Action Work Plgn,
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Performing Settling Defendants shall submit to EPA and the State a Health and Safety Plan for
ﬁeld activities fequired by the Remedial Action Work Plan thch conforms to the applicable
Occupati,onal. Safety and Health Administration and EPA requirements including, but not limited
to, 29 C.F.R. § 1910.120.

b. The Remedial Action Work Pfan shall ioclude the following: (1) ochedule
for completion of the Remedial Action; (2) method for seleotion of the contréctor; (3) schedule
for developing and submitting other required Remedial Actioh.plans; 4) methodology for
impleolentation of the Construction Quality Assurance Plan; (5) a groundwater monitoring plan;
(6) methods for satisfying permitting requirements; (7) methodology for implementation of the -
O&M Plan; .(8) methodology for implementation of the Contingency Plan; (9) tentative
formulation of the Remedial Action team including, but not limited to, the Supervising
Contractor; (10) construction quality control plan (by constructor); and (11) procedures and
plaos for the decontamination of equipment ano the disposal of contaminated materials. The
Remedial Action Work Plan also shall include a sciledule for implementation of all Remedial
Action tasks identified in the final design submittal. -

c. Upon approval of vtl.le Reoledial Action Work Plan by EPA, aftera
reasonable opportunity for review and comment by the State, Performing Defendants shall
implement the activities required under the Remedial Action Work Plan. The Perfofming
Settling Defendants shall submit to EPA and the State all plans, submittals, or other deliverables
required under the approved Remedial Action Work Plan in accordance with the approved |
schedule for review and approval pursuant to Section XI (EPA Approval of Plans and Other

Submissions). Unless otherwise directed by EPA, Performing Settling Defendants shall not
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commence physical Remedial Action activities at the Site prior to approval of the Remedial
Action Work Plan.

13. bThe Performing Settling D_efendants shall cqnﬁnue to implement the Remedial
Action and O&M until the Performance Standards are achieved and for so long thereafter as is
otherwise required under this Consent Decree.

14.  Modification of the SOW or Related Work Plans

a. Prier to EPA’s acceptance of Performing Settling Defendant’s
certification of completion of the Workv pursuént to Section XIV, if EPA determines that
modification to the work specified in the SOW and/or in work plané developed pursuant to the
SOW is necessary to achieve and maintain the Performance Standards or to carry out and
maintain the effectiveness of the remedy set forth in the ROD, EPA may require the Performing

» Settling Defendanes to incorpqrate such modification in the SOW and/or such work plans and to
perform the modified work. Provided, however, that a modification may only be required
pursuant to this Paragraph to the extent that it is consistent with the scope of the remedy selected
in the ROD.

b.  Forthe purposes of this Paragraph 14 and Paragraph 52 only, the ‘;scope
of the remedy selected in the ROD” is: (i) consolidating waste/fill piles at the Site into seven
acres or less; (ii) capping the consolidated wastes with a low permeability soii cover which
satisfies, or is the performance equivalent of, the New York State standards contained in 6
NYCRR Part 360; (iii) institutional controls to restrict activities on the Site that could
compromise the integrify of the cap and to restrict the use of groundwater at the Site for potable

purposes unless and until groundwater quality standards are met; (iv) a long-term monitoring
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program; and (v) a site management plan for the proper management of the Site and all remedial
componenté. |
c. If Performing Settling Defehdants objeét to any modification determined
by EPA to be necessary pursuant to this Paragraph, they may seek dispute resolution pursuant to
- Section XIX (Dispute Resolution), Paragraph 70 (record re\fiew). The SOW and/or reléte_d work
pléns shall be modified in accordance with final resolution of the dispute. |
d. Performing Settling Defendants shall implement any work required by aﬁy
modifications incorporated in the SOW and/or in work plans developed pursuant to the SOW in
accordance with this Paragraph.
e. Nothing in this Paragraph shall be cbnstrued to limit EPA's authority to
require performance of further resbonse actions as otherwise provided in this Consent Decree.
15. Performing Settling Defendants acknqwledge and agree that nothing in this
Cohsent Decree, the SOW, or the Remedial Des_ign' or Remedial Action Work Plans constitutes a
warranty or representation of any kind be Plaintiff that compliance §vith the work requiremeﬁts
sef forth in the SOW and the Work Plans will achieve the Performance Standards.
16. a.  Performing Settling Defendants shall, prior to any off-Site shipment of
: Wasté Material from the Site to an out-of-state waste management facility, provide wﬁtten
notification to the appropriate state environmental official in the rece{ving facility's state and to
the EPA Project Coordinator iden?iﬁed pursuant to Section XII. of such shipment of Waste
Material. However, this notification requirement shall‘not apply to any off-Site shipments when
the total volume of all such shipments will notvexceed 10 cubic yards.
b. ‘The Performing Settling Defendants shall include in the written |

notification the foIlowing information, where available: (1) the name and location of the facility
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to which the Waste Material is to be shipped; (2) the type and quantity of the Waste Material to
be shipped; (3) the expectéd schedule for the shipment of the Waste Material; and (4) the method
of transportation. The Performing Settling Defendants shall notify the state in which the planned
receiving facility is iocated of major changes in the shipment plan, such as a decision to ship the
Waste Material to another facility within the same state, or to a facility in another state.

c. Ther identity of the receiving facility and state will be determined by the -
Performing Settling Defendants following the award of the contract for Remedial Action
construction. - The Performing Settling Defendants shall provide the information required by
Paragraph 16(a) as soon as practicable after the award of the contract and before the Waste
Material is aétually shipped.

d. Before shipping any hazardous substances, pollutants, or contaminants
from the Site to an off-site location, Performing Settling Defendan§s shéll obtain EPA’s
éertiﬁcation that the proposed receiving facility is operating in compliance with the requirements
of CERCLA Section 121(d)(3) and 40 C.F.R. § 300.440. Performing Settling Defendants shall
only send hazardous substances_, pollutants, or contaminants from the Site to an off-site facility
that complies with the requirements of the statutory i)rovision and regulations cited in the

preceding sentence.

VII. REMEDY REVIEW

17.  Periodic Review. Performing Settling Defendants shall conduct any studies and
investigations as requested by EPA, in order to permit EPA to conduct reviews of whether the
Remedial Action is protective of human health and the environment at least every five years as

required by Section 121(c) of CERCLA and any applicable regulations.
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18.  EPA Selection of Further Response Actions. If EPA determines, at any time, that
the Remedial Action is not pfotective of human health and the environment, EPA may select

further response actions for the Site in accordance with the requirements of CERCLA and the

NCP.

19.  Opportunity To Comment. Performing Settling Defendants and, if required by |
'Sections 1 13(k)(2) or 117 of CERCLA, the public, will be provided with an opportunity to
comment on any further response actions perosed by EPA as a result of the review conducted

pursuant to Section 121(c) of CERCLA and to submit written comments for the record during -

the comment period.

20. Performing Settling Defendants' Obligation To Perform Further Response '

Actions. If EPA selects further response actions for the Site, the Performing Settling Defendants
v shall undertake such further response actions to the extent that the reopener conditions in
Paragraph 85 or Paragraph 86 (United Smtes' reservations of liability based on unknown
conditions or new information) are satisfied. Performing Settling Defendants may invoke the
procedures set forth in Section XIX (Dispute Resolution) to disputé_: (1) EPA's determination
that the reopener conditions of Paragraph 85 or Paragraph 86 of Section XXI (Covenants Not To
Sue by Plaintiff) are satisfied, (2) EPA's determination that the Remedial Action is not ‘prote,cti\}e :
of human health and the environment, or (3) EPA's selection of the further response actions.
Disputes pertaining to whether the hRemedial Action is protective or to EPA's selection of further

response actions shall be resolved pursuant to Paragraph 70 (record review).

21.  Submissions of Plans. If Performing Settling Defendants are required to perform
the further response actions pursuant to Paragraph 20, they shall submit a plan for such work to
EPA for approval in accordance with the piocedures set forth in Section VI (Performance of the

22



Work by Performing Settling Defendants) and shall implement the plan approved by EPA in

accordance with the provisions of this Decree.

VI QUALITY ASSURANCE, SAMPLING, AND DATA ANALYSIS

22, Performing Settling Defendants shall use quality aséurance, quality control, and
chain of custody procedures for all treatability, design, compliance and monitoring samples in
accordance with the UFP-QAPP, Parts 1, 2, and 3, EPA-SOS-B-04—9OOA, B, and C, March 2005,
and subsequent amendments to such guidelines upon notification by EPA to Performing Settling
Defendants_ of suclr amendment, and with applicable guidance provided on the EPA Region II’s
Quality Assurance Homepage (http://www.epa.gov/region02/desa/hsw/sops.htm) or alternate tesr '
methods approved by EPA with respect to such sampling, analysis, and data assessment and
monitoring. Amended guidelines shall apply only to procedures conducted after such
notification. Prior to the commencement of any monitoring project under this Consent Deeree,
~ Performing Settling Defendants shall submit to EPA for approval, after a reasonable op'portunity.
for review and comment by the Starte, a Quality Assurance Project Plan (“QAPP”) that is
consistent with the SOW, the NCP and applicable guidance documents. If relevant to the
proceeding, the Parties agree that validated sampling data generated in accordance with the
QAPP(s) and reviewed and approved by EPA shall be admissible as evidence, without objection, ‘
in any proceeding under this Decree. Performing Settling Defendants shall ensure that EPA
personnel and its authorized representatives are allowed access at reasonable times to all -
laboratories utilized by Performing Settling Defendants in implementing this Consent Decree. In’
addition, Performing Settling Defendants shall ensure that such laboratories shall analyie all
- samples submitted by EPA pursuant to the QAPP for quality assurance monitoring. Performing
Settling Defendants shall ensure that the laboratories they utilize for the anaiysis of samples
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taken pursuant to this Decree perform all analyses according to accepted EPA fnethods.
Accepted EPA methods consist of those methods which are documented in the “Contract Lab
Program Statement of Work for Inorganic Analyéis” (ILMOS.3, March 2004) and the “Contract
Lab Program Statémeﬁt of Work for Organic Anaiysis,” (OLMO4, March 2003), and any
amendments made thereto during the course of the implementation of this Decree. Performing
Settling Defendants shall ensure that all laboratories they use for analysis of samples taken
pursuant to this Consent Decree participate in an EPA or EPA-equivalént QA/QC pfogram.
Performing Settling Defendants shall only use laboratories that have a documented Quality
System which complies with ANSI/ASQC E4-1994, “Specifications and Guidelines for Quality
Systems for Environmental Data Colléction and Environmental Technology Pro grams”
(American National Standard, January 5, 1995) and the UFP-QAPP, Parts 1, 2, and 3, EPA-505-
B-04-900A, B, and C, March 2005, or equivalent documentation as determined by EPA. EPA
may consider laboratories accredited under the National Environmental Laboratory .
Accreditation Program as meeting the Quality System requirements. Performing Settling
Defendants shall ensure that all field methodologies utilized in collecting samples for»subsequent )
analysis pursuant to this Decree will be conducted in accordance with the procedures set forth 1n
the QAPP approved by EPA. | |
23.  For any analytical work performed under this Consent De.cfee, including but not
| limited to that performed in a fixed laboratory, in a mobile laboratory, or in on-site screéning
analyses, Performing Settling Defendants must submit to EPA, within 30 days after acceptance
of the anaiytical results, a “Non-CLP Superfund Ahalytical Services Tracking System” férm

with respect to each laboratory utilized duﬁng a sampling event. Each such form shall be
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submitted to the EPA Project Coordinator, ahd a copy of the form and transmittal letter shall also

be sent to:

Regionai Sample Control Center Coordinator (RSCC)
USEPA - Division of Environmental Science and Assessment
MS-215 - '
2890 Woodbridge Avenue
Edison, New Jersey 08837
Upon request, the Pérforming Setﬁing Defendants shall allow split or duplicate samples to Ee
taken by EPA and the State or their authorized representatives. Performing Settling Defendants
shall notify EPA not less than 28 days in ad{/ance of any sample collection activity unless shorter
notice is agreed to by EPA. In'addition, EPA shall have the right to take any additional samples
that EfA deems necessary. Upon request, EPA shall allow'the Performing Settling Defendants
to take split or duplicate samples of any samples.it takes as part of the Plaintiff's oversight of the
Performing Séttling Defendants‘ implementation of the Work.
‘24. Performing Settling Defendants shall submit to EPA five copies of the results of
all sampling and/of tes_té or other data obtained or generated by or on behalf of Performing
| Settling Defendants with respect to the Site and/or the implementation of this Consent Decree
unless EPA agrees otherwise.
25.  Notwithstanding aﬁy provision of this Consent Decree, the United States hereby
retains all of its information gathering and inspection authqrities and rights, including

enforcement actions related thereto, under CERCLA, RCRA and any other applicable statutes or

regulations.
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IX. ACCESS AND INSTITUTIONAL CONTROLS

26. Ifallor any portion of the Site, or any other property where access and/or
land/water use restrictions afe needed to implement tﬁis Consent Décree, 1s owned or coﬁtrolled
by aﬁy of the Settling Defendants, each such Settling Defendant shall:
| a. commencing on the date of lodging of this Consent Decree, provide the
‘United States, the State, and their representatives, including EPA and its contractors, with adcess
at all reasonable fimes to such property, for the purpose of conducting any activity related to this
Consent Decree including, but not limited to, the following activities:

¢)) mohitoring the Work;

2) verifying any data or information submitted to the United States;

3 conducting investigations relating to contamination at or near the
Site;

4) obtaining samples;

(5) = assessing the need for, planning, or implementing additional
response actions at or near the Site;

(6)  assessing implementation of quality assurance and quality control
practic;es as defined in the approved Quality Assurance Project Plans;

(7)  implementing the Work pursuant to the conditions set forth in
" Paragraph 89 (Work 'fakeover);

(8) - inspecting and copying records, operating logs, contracts, or other
documents maintained or generated by Performing Settling Defendants or their agents, consistent

with Section XXIV (Access to Information);
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) assessing Performing Settling Defendants' compliance with this
Consent Decree; ahd

(10)  determining whether the Site or othe;r property is being used in a
manner that is prohibited or restricted, or that may need :to be prohibited or restﬁbted, by or
pursuant to this Coﬁsent Decree;

a. commencing on the date of lodging of this Consent Decree, refrain from using
such property, in any manner that would interfere with or adversely affect the impleméntation,
integrity, or protectiveness of the remedial méasures to be performed pursuant to this Consent
Decree. Such restrictions include, but aré not limited to, (i) not installing or operating wells at |
the Site for extraction of groundwater unless and until groundwater standards are met; and (ii)
after the construction of the cap, not engaging in any digging, excavation, construction or other
abtivities that could or would interfere with, or advnersel_y affect, the integrity or protectiveness of
the cap; and ' N

| b. execute and record in the Recorder's Office or Registry of Deeds or other
appropriate land records office of Cattaraugus County, State of New York , an easement, running
with the land, that (i) grants a right of access for the purpose of conducting any activity related to
this Consent Decree including, but not limited to, those activities Iiéted in Paragraph 26(a) of this
Consent Decree, and (ii) grants the right to enforce the land/water use restrictions listed in
Paragraph 26(b) of this Consent Decree, or other restrictions that EPA determines are necessary
to implement, ensure non-interference with, or ensure the protectiveness of the remedial
measures to be performed pursuant to this Consent Decree. Such Settling Defendants shéll grant
the access rights and the rights to eﬁforce the land/water use restrictions to one or more of the
following persoh_s, as determined by EPA: (i) the United States, on behalf of EPA, and its
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representati\}es; (ii) the State and its representatives; (iii) the Performing Settling Defendants and
their representatives; and/or (iv) other appropriate grantees. Such Settling Defendants shall,
within 45 days of entry of this Consént Decree, submit to EPA for review and approVal with
respéct to such property:
| o 48] A draft easement, in substantially the form attached hereto as

Appendix G, that is enforceable under the laws of the State of New York; and

- (2)  acurrent title insurance commitment or some other evidence of
tiﬂe acceptable to EPA, Whiéﬁ shows title to the land described in the easement to be free and
clear of all prior liens and encumbrances (except when those liens of_ encumbrances are approved
by EPA or when, despite best efforts, Settling Defendants are unable to obtain release or
subordination of such prior liens or encumbrances).
Within 15 .days of EPA's approval and acceptance of the easement and the ti-th;, evidence,' such
Settling Defendants shall update the title search and, if it 1s determined that nothing has occurred -
since the effective date of the commitment to affect the title adversely, record the easement with
the Recorder'sv Office or Registry of Deeds or other apb?opriate office of Cattaraugus County.‘
Within 30 days of recording the easement, such Settling Defendants shall provide EPA with a
final title insurance policy, or other final evidence of title acceptable to EPA, and a certified copy :
of the original recorded easement showing the clerk's recording stamps. If the easement is to be
cqnveyed to the United States, the easement and title evidence (including final title evidence)
éhall be prepared in accordance with the DOJ Title Standards 2001, and approval of the
sufficiency of title must be obtained as required by 40 U.S..C. §255.

27. -If all or any portion of the Site, or any other property where aécess gnd/or

land/water use restrictions are needed to impleinent this Consent Decree, is owned or controlled
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by persons other than any of the Settling Defendants, Performing Settling Defendants shall use
best efforts to secure from each such person:
. a. an agreement to provide access thereto for Performiﬁg Settling

Defendants, as well as for the United States on behaif of EPA, and the State, as Well aé their
représentativeé (including conﬁactorS), for the purpose of conducting any activity related to this
Consent Decree including, but not limited to, those activities listed in Paragraph 26(a) of this |
Consent Decree; |

| b. an agreément, eﬁforceable by the Pérfofming Settling Defendants and the:
United States, to refrain from using such 'property, in any manner that would interfere with or
adversely affect the implementation, integrity, or protectiveﬁess of the remedial measures to be
vperformed pursuant to this Consent Decree. Such restrictions include, but are not limited t(;,
those set forth in Paragraph 26(b)of this Consént Decree; and

C. the executién and recordation in the Recorder's Office or Registry of

Deeds or other appropriate land records office of Cattaraugus County, State of New York, of an
easement; running with the land, that (i) grants a right of access for the purpose of conducting
ény activity relatea to this Consent Decree including, but not 1imited to, those activities listed in:
Paragraph 26(a) of this Consent Decree, and (if) grants the right to enforce the land/water use
restrictions listed in Paragraph 26(b) of this Consent Decree, or &her restrictions that EPA
determines are necessary to implement, ensure non-interference with, or ensure the
protectiveness of the remedial measures to be performed pursuant to this Consent Decree. The
access rights and/or rights to enforce land/water use restrictions shall be granted to one or more
of the following persons, as determined by EPA: (i) the United States, oﬁ behalf of EPA, and its
representatives; (ii) the State and its representatives; (ii1) the Performing Defendants and their
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,repfesentatives; and/or (iv) other appropriate grantees. If EPA requests, within 45 days of the
daté of EPA’s request, Performing Settling Defendants shall submit to EPA for review and
bapproval with respect to such property;

1) A draft easement, in substantially fhe form attaphed hereto as
Appendix E, that is enforceable under the laws of the State of New York, and

2) a current title insurance commitment, or some other evidence of
title acceptable to EPA, which shows title to the land described in the easement to be free and
clear of all prior liens and encumbrénces (except when those liens or encumbrances are appro.ved
by EPA or When_, despite best effoﬁs, Performing Settling Defendants are unable to obtain
. release or subordination of such prior liens or encumbrances)
Within 15 days éf EPA's approval and acceptance of the easemént and the title evidence,
Performing Settling Defendants shall updafce the title search and, if it is determined that nothing
has occurred since fhe effective date of the commitment to affect the title adversely, the
easement shall i)e recorded with the Recorder's Ofﬁcevof Registry of Deeds or other appropriate
office of Cattaraugus County. Within 30 days of the recording of the easement, Performing
Settling ‘Defendants shall provide EPA with a final title insurance policy, or other final evidence
of title aéccptable to EPA, and a certified copy of the origihal recorded easement showing the
clerk's recording stamps. If the easement is to be conveyed to the United States, the easement
and title evidence (including final title evidence) shall be prepared in accordance with Athe DOJ
Title Standards 2001, and approifal of the sufficiency of title must be obtained as réquired by 40
U.S.C. § 255.

28.  For purposes of Paragraphs 26 and 27 of this Consent Decree, “best efforts”

includes the payment of reasonable sums of money m consideration of access, access easements,
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land/water use restrictions, restrictive easements? and/or an agreement to release or subordinate a
prior lien or encumbrance. If (a) any access or land/water use restriction agreements required by
Péragraphs 27(a) or 27(b) of this Consent Decree are not obtained within 45 days of the
Effective Date of this Consent Decree, (b) any access easéments or restrictive easements
required by Paragraph 27(c) of this Consent Decree are not submitted to EPA in draft form
within 45 .days‘ of the date of EPA’s request for easement and evidence of title pursuant to
Paragraph 27(c), or (c) Settling Defendants are unable to obtain an agreement pursuant to
Paragraph 26(c)(1) or Paragraph 27(c)(1) from the holder of a prior lien or encumbrance to
release or subordinate such lien or encumbrance to the easement being created pursuant to this
consent decree within 45 dlqus of the Effective Date of this Consent Décree, such Settling
Defendants shall promptly notify the United States in writing, and shall include in that
notification a summary of the steps that such Settling Defendants have taken to attempt to
comply with such Paragraph. The United States may; as it deems appropriate, assist such
Settling Defendants in obtgining access or land/water use restrictions, either in the form of
contractual agreements or in the form of easements running with the land, or in obtaining the
release or subordination of a prior lien or encumbrance. Performing Settling Defendants shall
reimburse the United States in accordance with the procedufes in Section XVI (Reimbursetﬁent 4
of Response Costs), for all costs incurred, direct or indirect, by the United States in obtéining
such access, land/water use restrictions, an&or the release/subordination of prior liens or
encumbrances including, but not limited to, the cost of attorney time and the amount of monetary.
considerdtion paid or just compensation.

29.  IfEPA determines that land/water use restn'étions in the form of state or local
laws, regulations, ordinaﬁces or other governmental controls are needed to implement the
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remedy selected in the ROD, ensure the integrity and protectiveneés thereof, or ensure non-
interference therewith, Performing Settling Defendants shail copperate with EPA's efforts to
secure such governmental controls.
30.  Notwithstanding any provision of this Consent. Decree, the Unitéd States retains
all of its access authorities and rights, as well as all of its rights to require land/water use
restrictions, including enforcement authorities related thereto, under CERCLA, RCRA and any
| other applicabie statute or regulations.

X. REPORTING REQUIREMENTS

31.  In addition to any other requirement of this Consent Decree, Performing Settling
Deféndants shall submit to EPA and the State written monthly progress reports that: (a) describe
the actions which have been taken toward achieving compliance with this Consént Decree durihg
the previous month; (b) include a summary of all results of sampling and tests and all othér data
received or ger'lerated by Performing Settling Defendants or their contractors or agents in the
previous month; (c) identify all work plans, plans and other deliverables required by.thié Consent
Decree completed and submitted during the previous month; (d) describe all actions, including,

- but not limited to, data collection and implementation of work plans, which are scheduled for the
next six weeks and provide other information relating to the progress of construction, including,
but not limited to, critical path diagrams, Gantt charts and Pert éharts; (e) include information

4 regarding percentage of completion, unresolved delays encountered or anticipated that méy
affect the future schedule for implementation of the Work, and a description of efforts made to
mitigate those delays or anticipated delays; (f) include any modifications to the work plans or
other schedules that Performing Settling Defendants have prqposed to EPA or that have been
apprbved by EPA; and (g) describe all activities undertaken in support of the Community
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Relations Plan during the previous month and those to be undertaken in the next six weeks.

Performing Settling Defendants 'shall sﬁbﬁit these progress reports to EPA and the State by the

tenth day of every month following the lodging of this Consent Decfee until EPA notifies the

- Performing Séttlin’g Defendants pursuant to Paragraph 52(b) of Section XIV (Certification of
Completion of Remedial Action) and quarterly, semi-annually, or annually thereafter, as

| determined in writing by EPA, until EPA notifies Performing Settling Defendants pursuant to
Paragraph 53(b) of Section XIV (Certification of Completion of Work). If requested by EPA,
Performing Settling Defendants shall also provide briefings for EPA to discuss the pfogress of
the Work. \

32, The Performing Settling Defendants shall notify EPA of any change in the
schedule described in the monthly progress report for the performance of any activity, including,
but not limited to, data collection and implementation of work plans, no later than seven days
prior to the performance of the activity.

33.  Upon the occurrence of any event during performance of the Work that'
Performing Settling Defémdants are required to report pursuant to Sectioﬁ 103 of CERCLA or
»Section 304 of the Emergency Planning and Community Right-to-know Act (“EPCRA”),

' Performing Settling Defendants shall within 24 hours of the onset of such event orally notify the
EPA Project Coordinator identified pursuant to Section XII, or the Alternate EPA Project
Coordinator (in the event of the unzivailability ot" the EPA Project Coordinator), or, in the evenf
that neither the EPA Project Coordinator or Alternate EPA Project Coordinator is available, the
Chief of the New York Remediation Branch of the Emergency and Remedial Response Division,
EPA Region II. These reporting requirements are in addition to thé reporting required by
CERCLA Secti0n1‘103 or EPCRA Section 304..
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34.  Within 20 days of the onset of sucﬁ an event, Perforrhing Settling Defendants
shall furnish to Plaintiff é written report, signed by the Performing Settling Defendants' Project
Coordinator identified pursuant t()»Section XTI, setting forth the events which occurred ana the
measures taken, and to be taken, in résponse thereto. Within 30 days of tﬁe conclusion of such
an event, Performing Settling Defendants shall submit a report setting forth all actions taken in

“response thereto.

35. - Performing Settling Defendants shall submit all plans, reports, and datg required
by Section VI, above, the SOW, the Remedial DesignVWork Plan, the Remedial Action Work
Plan, or any other approved plans to EPA in accordanc;e with the schedules set forth in Section
VI, above, the SOW and such approved plans. Performing Settling Defendants shall
simultaneously submit copies Qf all such plans, reports and data to the State in accordance with
the requirements of Section XXVI, below. Upon request by EPA, Performing Settling
Defendants shall submit in electronic form all portions of any report or other deliverable
Performing Settling Defendants are required to submit pursuant to the pfovisions of this Consent
Decree.

36.  All reports and other documents submitted by Performing S'ettling i)efendants to
EPA (other than the monthly progress reports referred to abbve) which purport to document
Performing Settling Defendants' coﬁfpliance with the terms of this Consent Decree shall be
signed by the Project Coordinator identified pursuant to Section XII or other authorized

representative of the Performing Settling Defendants.
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XI. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS

37. | After review of any plan, report or other item which is required to be submitted
for approval pursuant to this Coﬁsent Decfee, EPA, after reaso_ﬁable opportunity for review and
- comment by the State, shali: (a) approve, in whole or invpart, the sﬁbmission; (b) approve the

submission upon specified conditions; (c) modify the submission to cure the déﬁciencies;

v(d) disapprove, in whole or in part, the submission, directing that the Performing Settling
Defendants modify the submission; or (¢) any combination of the above. However, EPA shall
not modify a submission without first providing Performing Settling Defendants at least one
notice of deficiency and an opportunity to cure within 14 days, except wﬁere to do-so would

- cause serious disruption to the Work 6r where previous submission(s) have been disapproved
due to material defects and the deficiencies inr the submission under consideration indicate a bad
~ faith .lack of effort to submit an acceptable de‘livgrable.

- 38. In the event of approval, approval upon conditions, or modiﬁcaﬁon by EPA,
pursuant to Paragraph 37(a), (b), or (c), Performing Settling Defendants shall proceed to take any
action required by the plan, report, or other item, as approved or modified by EPA subject only
to their right to invoke the Dispute Resolution procedures set forth in Section XIX (Dispute
Resolution) with respect to the modifications or conditions made by EPA. In the event that EPA
modifies the submission to cure the deficiencies pursuant to Paragrai)h 37(c) and the submission -
has a material defect, EPA retains its right to seek stipulated penalties, as provided in Section |

XX (Stipulated Penalties).

39.  Resubmission of Plans
a. - Upon receipt of a notice of disapproval pursuant to Paragraph 37(d),
Pefforming Settling Defendants shall, within 14 days or such longer time as specified by EPA in
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such notice, correct the deficiencies and resubmit the plan, report, or other item for approval.
Any stipulated penalties applicable to the submission, as provided in Section XX, shall accrue
during the 14-day period or otherwise specified beriod but shall not be payable gnless the
resubmission is disépproved or ﬁddiﬁed due to a material defect as prdvided in Paragraphs 40
and 41. | |

b. Notwithstanding the receipt of a notice of disapproval pursuant to -
Paragraph 37(d), Performing Seﬁling Defendants shall proceed, at the direction of VEPA, t§ take
aﬁy action required by any non-deficient portion of the submission. | Implementation of any non-
deficient portion of a submission shall not relieve Performing Settling Defendants of any liability
for stipulated penalties under Section XX (Stipulated Penalties).

40. In the event that a resubmitted plan, report or other item, or portion thereof, is
disapproyed by EPA, EPA ﬁay again require the Performing Settling Defendants to correct the
deficiencies, in accordance with the preceding Paragraphs. EPA also retains the right to modify
or develop the plan, repoﬁt or other item. Performing Settling Defendants shall implement any
such plan, report, or item as modified or developed by EPA, subject only to their right to invoke
the procedures set forth in Section XIX (Dispute Res_olutioﬂ).
| 41. | if updn resubmissioﬁ, aplan, repért, or item is disapproved or modified by EPA
due to a material defect, Performing Settling Defendants shall be deemed to have failed to
submit such plan, report, or item timely and adequately unless the Performing Settling
Deféndants invoke thé dispute resolution procedures set forth in Section XIX (Dispute
Resolution) and EPA's action is overturned pursuant to-that Section. The provisions of S-ection
XIX (Dispute Resélution) and Section XX (Stipulated Penalties) shall govern the
implementation of the Work and accrual and payinent of any stipulated penaities-during Dispute
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Resdlutibn. If EPA's disapproval or modification is upheld, or if the Performing Settling \
Defendants do not chalienge EPA’s disapproval or modification by invoking the dispute
resolution procedures set forth in Section XIX, stipulated penalties, as provided in Section XX,
shall accrue for such violation from the date bn which the initial submiésion was originally
required.

42‘. All plans, reports, and other items required to be submitted to EPA under this
iConsent Decree shall, upon approval or modification by EPA, be enforceable.under this Consent
| Decree. In the event EPA approves or modifies a portipn of a plan, report, or other item required
to be submitted to EPA under this Consent Decree, the approved or modified portion shall be

enforceable under this Consent Decree.

XII. PROJECT COORDINATORS

43.  Within 20 days of lodging this Consent Decree, Performing Settling Defendants
and EPA will notify each other, in writing, of the name, address and telephpne number of their
respective designated Project Coordinators and Alternate Project Coc;rdinators. If a Project
Coordinator or Alternate Project Coordinator initially designated is changed, the identity of the
successor will be given to the oth¢r Parties at least five working days before thei changes occur,
unless impracticable, but in no event later than the actual day the cﬁange is made. The
_ Performing Settling Defendants' Project Coordinator shall be subject to disapproval by EPA and

shall have the technical éxpértise sufficient to adequately oversee all aspects of the Work. The
Performing Settling Defendants' Project Coordinator shall not be an attorney for any of the
‘Settling Defendants in this matter. He or she may assign other repfesentatives, including other
contractors, to serve as a Site repfesentative for oversight of performance of daﬂy operations

during remedial activities.
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44.  Plaintiff may designate other representatives, including, but not limited to, EPA
and State employees, and federal and State contractors and cohsultants, to observe and monitor
the progress of any activity undertaken pursuant to this Consent Decree. EPA's Project
| Coordinétor and Alternate Project Coordinator shall havé the; authority lawfully vested in a
Remedial Project Manager (“RPM”) and an On-Scene Coordinator (“OSC”) by the National
Contingency Plan, 40 C.F.R. Part 300. In addition, EPA's Project Coordinator or Alternate -
Project Coordinator shall have authority, consistent with the National Contingency Plan, to halt
any Work required by this Consent Decree and to take any necessary respons.e action when s/he
determines that conditions at the Site constitute an emergéncy situation or may present an
immediate threat to public health or welfare or the environment due to release or threatened

" release of Waste Material.

45.  The Performing Settling Defendant’s Project Coordinator shall be available to

meet with EPA at EPA’s request.

XIIL PERFORMANCE GUARANTEE -

46. In order to ensure the full and final completion of the Work, Performing Settling
: Defendants. shall establish and maintain a Performance Guarantee for the benefit of EPA in the
amdunt of $1,300,000 (hereinafter, the “Estimated Cost of the Work™) in- one or more of the
following forms, which must be satisfactory in form and substance to EPA:

a. A surety bond unconditionally guarahteeing payment and/or performance
Vof the Work that is issued by a surety company among those listed as acceptable sureties on
Federal bonds as set forth in Circular 570 of the U.S. Department of the Treasurj;;

b. One or more irrevocéble letters of credit, payable to or at the direction of
'EPA, that is issued by one or mdre financial institutions (i) that has the authority to issue letters
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of credit and (ii) whose letter of credit operations are regulated and examined by a U.S. Federal
or Staté agency;

c. A trust fund established for the benefit of EPA that is administered by a.
trl;stee (1) that has the aﬁtho»rity to act as a trustee and (ii) whose trust operations are regulated
and examined by a U.S. Federal or State agency;

d. A policy of insurance that (i) provides EPA with acceptable rights as a
beneficiary thereof and (ii) is issued by an insurance carricr (a) that has the authority to issue
insurance policies in the applicable jurisdiction(s) and (b) whose insurance operations are
regulated and examined by a State agency; |

e. A demonstration by one or more Performing Settling Defendants that each
such Performing Settling Defendant meets the financial test criteria of 40 C.F.R. § 264.143(f)
with respect to the Estimated Cost of the Work, provided that all othér requirements of 40 C.F.R.
§ 264.143(f) are satisfied; or . |

f. A written guarantee to fund or perform the Work executed in favor of
EPA by one or more of the following: (i) a direct or indirect parent company of a Performing
Settling Defendant; or ‘(ii) a company that has a “substantial business relationship” (as déﬁﬁed in

40 C.F.R. § 264.141(h)) with at least one Performing Settling Defendant; provided, however,

that any company providing such a guarantee must demonstrate to the satisfaction of EPA that it |
satisfies the financial test requirements of 40 C.F.R. § 264.143(f) with respect to the Estimated
Cost of the Work that it proposes tb guarantee hereunder.

47. Performing Settling Defendaﬁts have selected, and EPA has approved, as an
initial Performance Guarantee the establishment of a trust fund pufsuant to Paragraph 46(c)
established by a trust fund agreement (“Trust Fund Agreement”) in substantially the éame bform
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i as sét fortﬁ in Appendix H hereto. Within 10 days after entry of this Consent Decree,
Performing Settiing Defendants shall execute or otherwise finalize all instruments or other
documents required in order to make the selected Performance Guarantee legally binding in a
form substantially identical to the document atfached hereto as Appendix H, and such
Performance Guarantee shall thereupon be fully effective. Within 30 days of entry of this
Consent Decree, Performing Settling Defendants shall subvmit all executed an(i/or otherwise
ﬁnaiized instruments or other documents required in order to make the selected Performance
Guarantee legally binding to the EPA Financial Management Officer in accordance with Sec-:tion
XXVI (“Notices and Sﬁbmissions”) of this Consent Decree and to the United States and EPA as
specified in Séction XXVL

48.  If at any time during the effective périod of this Consent Decree, the Performing
Settling Defendant(s) provide a Performance Guarantee for completion of the Work by means of
a demonstration or guarantee pursuant to Pafagraph 46(e) or Paragraph 46(f) above, such
Performing Settling Defendant shall also comply with the other relevant requirements of 40
C.F.R. § 264.143(f), 40 C.F.R. § 264.151(f), and 40 C.F.R. § 264.151(h)(1) relating to-these.
methods unless otherwise provided in this Consent Decree, including but not limited to (i) the
initial submission of requir@d financial reports and statements from the relevant entity’s chief ’
financial officer and independent certified public accountant; (ii) thf; annual resubmission of such
) ,- reports and statements within 90 days after thev close of each such entity’s ﬁscai year; and (iii) the
notification of EPA within 90 days after the close of any ﬁscai year in which such entity no
longer satisfies the financial test .réqui’rements set forth at 40 C.FR. § 264.143(5(1)._ For
purposes of the Performance Guarantee methods specified in this Section XIII, references in 40
C.F.R. Part 264, Subpart H, to “closure,” “post-closure,” and “plugging and abandonment” shall
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be deemed to refer to the Work required under this Consent Decree, and the terms “current

I

closure cost estimate” “current post-closure cost estiméte,” an(i “current plugging and
aﬁandonment cost estimate” shall be deemed to refer to the Esﬁmated Cost of the Work.

49.  Inthe event that EPA determines at ény time that a Perfortﬁance Guarantee
provided by any Performing Settling Defendant pursuant to this Section 1s inadequate, otherwise
no longer satisfies the requirements set forth in this Section, or is substantially higher than is
necessafy to satisfy the requirements set forth in this _Section; whether due to a change in the
estimated cost of completing the Work or for any other reason, or in the event that any
- Performing Settling Defendant becomes aware of information indicating that a Perfoxmance
Guarantee provided pursuant to this Section is inadequate, otherwise no longer satisfies the
requirements set forth in this Section, or is substantially higher than is necessary to satisfy the
requirements set forth in this Section, whether due to a change in the estimated cost of completing
the Work or for any other reason, Performing Settling Defendant(s), within 30 days of receipt of
notice of EPA's determination or, as the case mz;y be, within 30 days of any Performing Settling
Defendant becoming aware of such information, shall obtain and present to EPA for approval a
~ proposal for a revised or alternative form of Performance Guarantee listed in Paragraph 46 of this
Consent Decree that satisfies all requireménts set forth in this Section XIII. In secking approval
for a revised or alternative form of Performance Guarantee, Performing Settling Defendants shall
follow the procedures set forth in Paragraph 51(b)(2)6f this Consent Decree. Performing Settling
Defendants’ inébility to establish or maintain a'Performancé Guarantee for completion of the
Work shall in no way excuse performance of any other requirements of this Consent Decree,
including, without limitation, the obligation of Performing Settling Defendant(s) to complete the

Work in strict accordance with the terms hereof. -
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50.  The commencement of any Work Takeover pursuant to Paragraph 89 of this
Consent Decree shall trigger EPA’s right to receive the benefit of any Performance Guarantee(s)
provided pursuant to Paragraph 46(a), (b), (c), (d), or (f), and at such tirﬁe EPA shall have
immediate access to resources guaranteed ﬁndef any éuch Performance Guarantee(s), whether in
‘cash or in kind, as needed to continue and complete the Wo‘rk assumed by EPA under the Work
Takeover. If for any reason EPA is unable to prorﬁptly secure the resources guaranteed uhder any
Such Performance Guarantee(s), whether in cash or in kind, necessary' to continue and corx;plete
the Work assumed by EPA under the Work Takeover, or in the event that the Performance
Guarantee involves a demonstration of satisfactioh of the ﬁnanci‘al test criteria pursuaht to
Paragraph 46(6), Performing Settling Defendants shall immediately upon written demand from
'EPA deposit into an account specified by EPA,‘in immediately available funds and without setoff,
counterclaim, or conditién of any kind, a cash amount, as determined by EPA, up to but not
exceeding the estimated cost of the remaining Work to be performed as of such date.

51. ‘Modiﬁcation of Amount and/or Form of Perfonnance_Guarantee

a. Reduction of Amount of Performance Guarantee. If Perfdrming Settling
Defendants believe that the estimated cost to complete the remaining Work has diminished below
the amount set forth in Paragraph 46 aB(}ve, Performing Settling'Defe'ndants may, on any
aﬁniversary date of the Effective,Date of this Consent Decree, or at any other time agreed to by
the Parties, petition EPA in writing to request a reduction in the amount of the Performance
Guarantee provided pursuant to this Section so that the amount of the Performance Guarantee is
equal to the estimated cost of the remaining‘Work to be performed. Performing Settling
Defendants shall submit a written proposal for such reduction to EPA that shall specify, at a
minimum, thé cost of the remaining Work to be performed and the basis upon which such cost
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~was calculated. In seeking approvél for a revised or alternative form of Performance Guarantee,
Performing Settling Defendants shall follow the procedures set forth in Paragraph 51(b)(2) of this
Consent Decree. If EPA decides to accept such a proposal, EPA shall notify the petitioning
Perfbrming Settling Defendants of such decision in writing. After receiving EPA's written
‘acceptance, Pgrforming Se_ttling Defendants may reduce the amount of the Performance
Guarantee in accordance with and to the extent permitted by such written acceptance. In the
event of a dispute, Performiing Settling Defendants may reduce _the amount of the Performance
Guarantee 'requiréd hereunder only in accc')rdancev with a final administratigle or judicial decision
resolving such dispute. No change to the form or terms of any Pe’rfofmance Guarantee provided
under this Section, other than a reduction in amount, is authorized except as provided iﬁ
Par.agraphs 49 or 51(b) of this Consent Decree.

b. Change of Form of Performance Guarantee

(1) If, after éntry of this Consent Decree, Performing Settling
Defendants -desire to change the form or terms of any Performance Guarantee(s) provided
pursuant fo this Section, Performing Settling Defendants may, on any anniversary date of the
Effective Date of this Consent Decree, or at any other time agreed to by the Paﬁiés, petition EPA
‘in writing to request a change in the form of the Performance Guarantee pro-vided hereunder. The
submission of such proposed revised or alternative form of Performance Guarantee shall be as
provided in Paragraph 51(b)(2) of thié Consent Decree. Any decision made by EPA on a petition
submitted under this subparagfaph 51(b)(1)shall be made in EPA’s sole and unreviéwable
discretion, and such decision shall not be subj ect to challenge by Performing Settling Defendants

pursuant to the dispute resolution provisions of this Consent Decree or in any other forum.
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(2) Performing Settling Defendants shell submit a written proposal for
a revised or alternative form of Performance Guarantee to EPA which shall specify, at a
minimum, the estimated cost of the remaining Work to be performed, the basis upon which such
cost was-calculated, and the proposed revised form of Perforrnance Guarantee, inciuding all
proposed instruments or other documents required in order to make the proposed Performance
 QGuarantee legally binding. The proposed revised or alternative form of Performance Guarantee
must satisfy all requirements set forth or incorporated by reference in this Section. Performing
Settling Defendants shall submit such pnoposed revised or alternative form of Performance
Guarantee to the EPA Financial Management Officer in accordance with Section XX VI (Notices
and Submissions) of this Consent Decree and to the United States and EPA ae specified in Section
XXV I.‘ EPA shall notify Performing Settling Defendants in writing of its decision to accept or
reject a revised or alternative Performance Guarantee submitted pursuant to this subparagraph.
Within 10 days after receining a written decision approving.the proposed revised or alternative
Performance Guarantee, Performing Settling Defendants shall execute and/or otherwise finalize
all inStruments or other documents required in erder to make the selected Performance
Guarantee(s) legally 5inding in a form substantially identical to the instruments or other
documents submitted to EPA as part of the approved proposal, and such Performance
Guarantee(s) shall thereupon be fully effective. Performing Settling Defendants shall _subrnit all
finalized instruments or other documents required in order to inake the selected Performance
Guarantee(s) legally binding to the EPA Financial Management Officer within 30 days of
receiving a written decision approving the prc')pesed revised or altematin/e Performance Guarantee
in accorda_nce with Section XXVI (Notices and Submissions) of this Consent Decree and to the
United States and EPA as specified in Secﬁon XXVL
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c. Release of Performance Guarantee. If Performing Settling Defendants

. receive written notice from EPA in accordance with Paragraph 52 hereof that the Work has been
fully and finally completed in accordance with the terms of this Consent Decree, or if EPA
otherwise so notifies Performing Settling Defendants in writing, Performiﬁg Seﬁling Defendants
may thereafter release, cancel, or discontinue the Performance Guarantee(s) provided pursuant to
this Section. Perfornmiing Settling Defendants shall not release, cancel, or discontinue any
Performance Guarantee provided pursuant to this Section except as provided 1n this subparagraph.
In the event of 2 dispute, Performing Settling Defendants may release, cancel, or discontinue the
Performance Guarantee(s) required hereunder only in accordance with a final administrative or
judicial decision resolving such dispute.

X1IV. CERTIFICATION OF COMPLETION

52. Completion of the Remedial Action

a.  Within 90 days after Performing Settling Defendants conclude that the
Remedial Action has been fully performed and the Performance Standards have been attained,
Performing Settling Defendants shall schedule and coﬁduct a pre-certification inspection to be
attended by Performir;g Settling Defendants rand EPA. If, after the pre-certification inspection,
the Performing Settling Defendants still believe that the Remedial Action has been fully
pefformed and the Performarice Standards have been attained, they shall submit a written report
requesting certification to EPA for approval, &ith a cdpy to the State, pursuant to Section XI
(EPA Approval of Plans and Other Submissions) within 30 days of the inspection. In the report, a
registered professional engineer and the Performing Settling Defendants' Proj ect Coordinator
shall state that the Remedial Action has been completed in full satisfaction of the requirements of
this Consent Decree. The written report shall include as-built drawings signed and stamped bya |

45



professional engineer. The report shall contain the following statement, signed by a responsible
corporate official of a Performing Settling Defendant or the Performing Settling Defendants'
Project Coordinator:

To the best of my knowledge, after thorough investigation, I certify that the

information contained in or accompanying this submission is true, accurate and

complete. Tam aware that there are significant penalties for submitting false

information, including the possibility of fine and imprisonment for knowing
violations. ' '

If, after completion of the pre-certification inspection and receipt and review of the written report,
. EPA, after reasonable opportunity to review and comrﬁent by the State, determines that the
Remedial Action or any portion thereof has not been completed bin accordance with this Consent
Decree or that the Performance Standards have not been achieved, EPA will notify Performing

, | Settling Defendants in writing of the activities that must be undertaken by Performing Settling
Defendants pursuant to this Consent Decree to complete the Remedial Action and achieve the
Performance Standards, provided, however, that EPA may only require Performing Settling
Defendants to perform such activities pursuant to this Paragraph to the extent that such activities
are consistent with the “scope of the remedy selected in the ROD,” as that term is defined in
Paragraph 14(b). EPA will set forth in the notice a schedule for perfofmance of such activities
consistent with the Consent Decree anci the SOW or require the Performing Settling Defendants
to submit a schedule to EPA for approval pursuant to Section XI (EPA Approval of Plans and
Other Submissions). Performing Settlihg Defendants shall perform all activities described in the
notice in accordance with the specifications and schedules established pursuant to this Paragraph,

subject to their right to invoke the dispute resolution procedures set forth in Section XIX (Dispute

Resolution).
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b. If EPA concludes, based on the initial or any subsequent report
requesting Certiﬁcation of Completion and after a reasonable opportunity for review and
comment by the State, that the Rem;:dial Action has been performed in accordance with this
Consent Decree and that the Performance Standards have beeﬁ a;chieved, EPA will so certify in
i(;vriting to Performing Settl_ing_ Defendants. This certification shall constitute the Certification of
Completion of the Remedial Action for purposes of tﬁis Consent Decree, inéiuding, but not
limited to, Section XXI (Coilenants Not fo Sue by Plaintiff). Certification of Completion of the
Remedial Action shall not affect Performing Settling Defendants' obligations under this Consent
Decree.

53. Completion of the Work.

a.  Within 90 days after Per_forming Settling Defendants conclude that all
phases of the Work (including O & M), have been fully performed, Performing Settling
Defendants-shall schedule and conduct a pre-certification inspection to be attended by Performing
Settling Defendants and EPA. If, after the pre-certification inspéction, the Performing Séﬁling
Defendants still believe that the Work has been fully performed, i’erforming Settling Defendants
shall submit a written report by a registered professioﬂal engineer stating that the Work has been
~ completed in full satisfaction of the requirements of this Consent Decree. ‘The report shall contain

the following statement, signed by a 'responsible corporate official of a Performing Settling
Defendant or the Performing Settling Defendants' Project Coordinat;)r:
To the best of my knowledge, after thorough investigation, I certify that the
information contained in or accompanying this submission is true, accurate and
complete. Iam aware that there are significant penalties for submitting false

information, including the possibility of fine and imprisonment for knowing
violations.
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If, after review of the written report, EPA, after reasonable opportunity to review and comment by
the State, determines that any portion of the Work has not been completed in accordance with this
Consent Decree, EPA will notify Performing Settling Defendants in writing of the activities that
must be undertaken by Performing Settling Defendants pursuant to this Consent Decree to
complete the Work, provided, however, that EPA may only require Performing Settling
befendants to perform such activities pursuant to this Paragréph to the extent that such activities
are con_s.istent, with the “scope of the remedy selected in the ROD,” as that term is defined in
Paragraph 14(b). EPA will set forth in the notice a schedule for performance of such activities
consistent with the Consent Decree and the SOW or require the Performing Settling Defendants
to submit a schedule to EPA for approval pursuant to Sectidn X1 (EPA Approval of Plans and
Other Submissions). Performing Seﬁling Defendants shall perform all activities described in the
notice in accofdance with the specifications and schedules established therein, subject to their

' right to invoke the dispute reéolution procedures set forth in Section XIX (Dispute Resolution).

b.  IfEPA concludes, based on the initial or any subsequent request for

Certiﬁcation of Completion by Performing Settling Defendanfs and after a reasonable opportunity
for .revigw and comment by the State, that the Work has been performed in accordance with this

_ Consent Decree, EPA will so notify the Performing Settling Defendants in writing.

XV. EMERGENCY RESPONSE

54. In the event of any action or occurrence during the performance of the Work
which causes or threatens a relegse of Waste Material from the Site that constitutes an emergency
situétioﬁ or may present an immediate threat to public health or welfare or the environment,
Performing Settling Defendants shall, subject to Paragraph 55, immediately take all appropriate
action to prevent, abate, or minimize such release or threat of release, and shall immediately
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notify the EPA's Project Coordinafor, or, if the Project Coordinator is)unavailable, EPA's
Alternate Project Coordinator. If neither of these persons is available, the Performing Settling
Defendants shall notify the Chief of the Response and Prevention Branch, EPA Regioﬂ 1L, at
(732) 321-6656 or, if such person or his/her delegee is unavailable, thevEPA Region I
Emergency 24-hour Hot Line at (732) 548-8730. Perfoming Settling Defendants shall take suc;h
actions in consultation with EPA's Project Coordinator or other available authorized EPA officer
and in accordance with all applicable pfovisions of the Health and Safety Plans, the Contingency
Plans, and any other applicable plans or documents develoi)ed pursuant to the SOW. In the event
that Performing Settling Défendanfs fail to take appropriate response action as required by this
Section, and EPA takes such acti‘o‘n instead, Performing Settling Defendants shall reimburse EPA
all cqsts of the response action not inconsistent with the NCP pursuant to Section XVI (Payments.
for Response Costs). |

55. Nothing iﬂ the preceding Paragraph or in this Consent Decree shall be deemed
to 1i1ﬁit any authority of fhe United States (a) to take-all appropriate action to protect hmnan
health and the environment or to prevent, abate, r;:spor_ld to, or minimize an actual or threatened
release of Waste Material on, at, or from the Site, or (b) to direct or order such action, or seek an
order from the Court, to protect human health and the environment or to prevent, abate, respond‘
to, or minimize an actual or threatened release of Waste Material on, at, or from the Site, subject
to Section XXI (Covenants Not to Sue by Plaintiffs).

XVI. PAYMENTS FOR RESPONSE COSTS

56. Payments for Past Response Costs

“a.  Within 30 days of the Effective Date, Performing Settling Defendants
shall pay to EPA $369,902, and Non-Performing Settling Defendants shall pay to EPA $141,098,

in payment for Past Response Costs. The payments-shall be made by FedWire Electronic Funds
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Transfer (“EFT”) to the DOJ account in accordance with current EFT procedufes, referencing
USAO File Number ___, EPA Site/Spill ID Number 02MH, and DOJ Case Number 90-11-2-
06887/4. The payments shall be made in accordance with instructions provided to the Settling
Defendants by the Fiﬁancial Litigation Unit of the United States Attorney’s Office for the
Western District of New York following lodging of the Consent Decree. Any payments received
by DOJ after 4:00 p.m. (Eastern Time) will be credited on the next business day.
b. At th¢ time of each such payment, Performing Settling Defendants and

Non-Performing Defendants, respectively, shall send notice that their payment has béf;n made to
the United States, to EPA and to the EPA Financial Management Officer in accordaﬁce with
Section XXVTI (Notices and Submissions).

| c.  Ofthe total amount ($511,000) to be paid by Settling Defendants
pursuant to Subparagraph 56(a), $361,000 shall be deposited in the EPA Hazardous Substance |
Superfund and $150,000 shall be deposited in the Peter Cooper (Markhams) Superfund Site
Special Account within the EPA Hazardous Substance Supeffund to be retained aqd_used to
conduct or ﬁnance response actions at or in connection with the Site, or to be transferred by EPA
to the EPA Hazardous Substance Superfund.

57. Pavments for Future Response Costs

a.  Performing Settling Defendants shall pay to EPA all Future Response
Costs not inconsistent with the National Contingency Plan. On a periodic basis the United States
| will send Performing Settling Defendants billings for such costs. The billings will be
accompanied by printouts of cost data from EPA’s Superfund Cost Organization Recovery
Package Imaging Online Sjystem and froin.DOJ ’s financial management system. Performing
Settling Defendants shall make all payments within 30 days of the date of each bill requiring

. payment, except as otherwise provided in Paragraph 58. Performing Settling Defendants shall
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make all payments required by this Paragraph via EFT to Federal Reserve Bank of New York,

New .York, New York, as follows:
To make payment via EFT, Performing Settling Defendants shall provide the following
infonnation to their bank:
* Amount of payment
+ Title of Federal Reserve Bank accoﬁnt to receive the payment (Field Tag 4200): D ‘68010727
Environmental Protection Agency
« Account code for Federal Reserve Bank Account receiving the payment: 68010727
» Federal Reserve Bank ABA Routipg Number: 021030004
» Names of Performing Settling Defendants

DOJ Case Number: 90-11-2-06887/4

Site/spill identifier: 02MH
Along with this information, Performing Settling Defendants shall instruct their bank to remit
payment in the required amount via EFT to EPA’s account with Federal Reserve Bank.
To ensure that Performing Settling Defendants’ payment is properly recorded, Performing
Settling Defendants shall send a letter, within one week of the EFT, which references the date of
the EFT, the payment amount, the name of the site, and the case number to each of the following:
George Pavlou, Director
Emergency and Remedial Response Division
U.S. Environmental Protection Agency
Region II

290 Broadway,19® floor |
New York, NY 10007-1866
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George A. Shanahan
‘Assistant Regional Counsel

Office of Regional Counsel .
U.S. Environmental Protection Agency
Region I1

290 Broadway, 17% floor

New York, NY 10007-1866

United States Environmental Protection Agency

- 26 W. Martin Luther King Drive

Attention: FINANCE

MS: NWD

Cincinnati, Ohio 45268

Attn: Joseph Doogan

E-mail: Doogan.Joe@epa.gov and AcctsReceivable. CINWD @epa.gov

b.  The amounts to be paid by Performing Settling Defendants pursuant
to Subparagraph 57(a) shall be deposited in the Peter Cooper (Markhams) Superfund Site Special
Account within the EPA Hazardous Substance Superfund to be retained and used to conduct or
finance response actions at or in connection with the Site, or to be transferred by EPA to the EPA
" Hazardous Substance Superfund. -

58. Performing Settling Defendants may contest payment of any Future Response
Costs under Paragraph 57 if they dgterﬁipe that the United States has made a mathematical error
‘or if they allege that a cost item that is included represents costs that are inconsistént with fhe
NCP. Such objection shall be made in writing within 30 days of receipt of the bill and must be
sent to the United States pursuant to Section XX VI (Notices and Submissions). Any such
objection shall specifically identify _the contested Future Response Costs and the basi.s'for
objection. In the event of an objection, the Performing Settling Defendants shall within thé 30
day period pay all uncontested Future Responsé Costs to the_United States in the manner
described in Paragraph 57. Simultaneously, the Performing Settling Defendants shall establish an
inte.rest-bearing escrov;/ account in a federally—inéured bank duly chartered in the State of New

York and remit to that escrow account funds equivalent to the amount of the contested Future
| 52



Response‘C(')sts. The Performing Settling Defendants sﬁalllsend ,t6 the United States, as provided
in Section XX VI (Notices and Submissions) a copy of the correspondence that establishes and
funds the escrow account, including, but not limited to, information containing the identity of the
bank and bank account under which the escrow account is established as well as a bank statement
showing the initial balance of the escrow account. Simultaneously with establishment of the
escrow. account, the Performing Settling Defendants shall initiate the Dispute Resolution
procedures in Section XIX (Dispute Resolution). If the United States prevails in the dispute,
within five days of the resolution of the d.ispute,‘.the Performing Settling Defendants shall pay the
sums due, with accrued interest (notice of the payment shall be accompanied by a bank statemént
showing such interest): to the United States in the manner déscribed in Paragraph 57. If the
Performing Settling Defendants prevail concering any aspect of the contested costs, the
Performing Settling Defendants shall pay that portion of the costs plﬁs associated accrued interest
(notice of the payment shall be accompanied by a bank statement showing such interest) for
which they did not prevail to the United States in the manner described in Paragraph 57;
Performing Settling Defendants shall be vdisbursed any balance of the escrow account. The
dispute resolution procedures set forth in this Paragraph in conjunction with the procedures set
forth in Section XIX (Dispute Resolution) shall be the exclusive mechanisms for resolving
disﬁutes regarding the Performing Settling Defendants’ obligation to reimburse the Unitéd States
for its Future Response Costs.

59. - In the event that the payments required by Subparagraph 56(a) are not made
within 30 days of the Effective Date or the payments required by Péragraph 57 are not made
within 30 days of the Performing Settling Defendants' receipt of the bill, Performing Settling
Defendants or Non-Performing Settling Defendants as applicable (i.e., whichever does not niaké

its required pa)}mént within the applicable 30-day period), shall pay Interest on the unpaid
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_ balance.‘ The Interest to be paid on Past Response Costs under tﬁis _Paragraéh shall begin to

| accrue on the Effective Date. The Inferesf on Future Response Costs shall begin to accrue on the
- date of th¢ bill. The Interest shall accrue through the date of the payment. Payments of Intérest |
made under this Paragraph shall be in addition to such othér remedies or sanctions available to
Plaintiffs by virtue of Settlihg Defendants‘ failure to make timeiy payments under this Section
including, but not limited to, payment of stipulated penalties pursuant to Section XX.' The

Settling Defendants shall make all payments required by this Paragraph in the manner described

in Paragraph 57.
™ XVII. INDEMNIFICATION AND INSURANCE
60. Performing Settling Defendants’ Indémniﬁcation of the United States

a.  The United States does not assume any liability by entering into this '
agreement or by virtue of any designation of Performing Settling Defendants as EPA's authorizéd
répresentatives under Section 104(¢e) of CERCLA. Performing Settling Defendants shall
indemnify, save and hold harmless the United States and its officials, agents, employees,
contractors, subcontréctors, or représentatives for or from any and all claims or causes of action
~ arising from, or on account of, negligent or other Wror_ngul acts or omissions of Performing
Settling Defendants, their officers, directors, employees, agents, contractors, subcontractors, and
any persons acting on their behalf or under their control, in carrying out activities pursuant to this
Consent Decree, including, but not limited to, any claims arising from any designation of
Performing Settiing'Defendahfs as EPA's authorized representatives under Section 104(e) of
CERCLA. Further, the Performing Settling Defendants agree to pay tﬁe United States all costs it
inCu,rs‘ inéludin_g, but not limited to, attorneys fees and other expenses of litigation and settlement
arising from, of on account of, claims made against the United States based on négligcnt or other

wrongful acts or omissions of Performing Settling Defendants, their officers, directors,
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employees, agents, contractors, subcontractors, and any persons acting on their behalf or under
their control, in carrying out actiVities pursuant to this Congent Decree. The United States shall
not be héld out as a party to any contract entered into by or on behalf of Perfonﬁing Settling
Defendants in carrying out activities pursuant to this Consent Decree. Neither the Performing
Settling Defendants nor any such contractor shall be considered an ége_nt of the United Stétes.

| b.  The United States shall give Performing Settling Defendants notice of
any claim for which the United States plans to seek indemnification pursuant to Paragraph 60, and
shall consult with Performing Settling Defendants priof to settling such claim.

61. Performing Settling Defendants waive all claims against the Unifed States for
damages or reimbursement or for set-off of any payments made or to be made to the United
States, arising from or on account of any contract, agreement, or arrangement between ahy one or
more of Performing Settling Defendants and any person for performance of Work on or relating
to the Site, including, but not limited to, claims on accoﬁnt of construction delays. In addition, \
Peffbrming Settling Defendants shall indemnify and hold harmless the United States with respect
to any and all claims for damages or reifnbursement arising from or on account of any contract,
agreement, or arrangement between any one or more of Performing Settling Defendants and any
person for performance of Work on or relating to the Site, including, but not limited to, claims on
account of construction deléys.

62. No later than 15 days before commencing any on-site Work, Performing |
Settling Defendants shall submit to EPA documentation demonstrating that its contractors and/or
subcontractors maintain, and are required by coﬁtract to continﬁe to maintain until the first
anniversary of EPA’S Cerfitﬁcation of Completion of the Remedial Action pursuant to
‘Subparagraph 52(b) of Sectibn XIV (Certification of Completion), cbmprehensive general

liability insurance with limits of $5 million, combined single limit, and automobile liability
55



insurance with limits of $2 million, combined single limit, namiﬁg the United States as an
additional insured. In addition, for the duration of this Censent Decree, Performing Settling
Defendants shall satisfy, or shall ensure that their contractors or subcontractors satisfy, all

‘ applicable laws and regulations regarding the provision of worker's compensation insurance for
all persons performing the Work on behalf of Performing Settling Defendants in furtherance of
 this Consent Decree. Prior to commencement of fhe Work under this Consent Decree,
Perferming Settling Defendants shall provide, or ensure that their contractors and/or
subcontractors provide, to EPA certificates of such insurance and a copy of each insurance policy.
Performing Settling Defendants shall resubmit; or ensure that their contractors and/or
subcontractors resubmit, such certificates and copies of policies each year on the anniversary of
the Effective Date. If Performing Settling Defendants demonstrate by evidence satisfactory to
EPA that any contractor or subcontractor maintains insurance equivalent to fhat described above,
or insurance covering the same risks but in a lesser amount, then, with respect to that contractor
or subcontractor, Performing Settling Defendants need provide only that portion of the insurance
described above which is not maintained by the contractor or subcontractor.

XVIII. FORCE MAJEURE

63. “Force majeure,” for purposes of this Consent Decree, is defined as any event
arising from causes beyond the control of the Performing Settling Defendénts, of any entity
controlled by Performing Settling Defendants, or of Performing Settling Defendants’ contractors,
that delays or prevents the performance of any obligation under this Censent Decree despife
Performing Settling Defendants' best efforts to fulfill the obligation. The requirement that the
Performing Settling Defendants exercise “best efforts to fulfill the obligation” includes using best
efforts to anticipate any potential force majeure event and best efforts to address the effects of any

potential force majeure event (1) as it is occurring and (2) following the potential force majeure
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event, such that the delay is minimized to the greatest extent pbséible. “Forcé Majeure” does not
include financial inability to complete thé Work or a failure to attain the Performance Standards.
64. _ If any event occurs ér has occurred that may delay the performance of any
obiigation under this Conse:ﬁt Decree, whether or not caused by a ‘force majeure event, the
Performing Settling Defendants shall notify orally EPA's Project Coordinator or, in his or her
absence, EPA's Alternate Project Coordinator or, in thé event both of EPA's designated
representétives are unavailable, the Chief of the New York Remediation Branch, Emergency and
- Remedial Response Division, EPA Region II, within 48 hours of when Performing Settling
Defendants first knew that the eveﬂt might cause a delay. Within five days thereafter, Performing
Settling Defendants shall provide in writing to EPA an explanation and description of the réasons
for the delay; the anticipated duration of the delay; all actions taken or to be taken to brevent or
minimize the delay; a schedule for implementation of any measures to be taken to prevent or
mitigate the delay or the effect of the delay; :the Performing Settling Defendants' rationale for
attributing such delay to a force majeure event if they intend to assert such a claim; anda
statement as to whether, in the opinion of the Performing Settling Defendants, such event may
cause or contribute to an endangerment to public health, welfare or the environment. The
Performing Settling Defendants shall include with any notice all available documentation
supporting their claim that the delay was attributable to a force majeure. Failure to comply with
the above requirements shall préclude Performing Settlihg Defendants from asserting any plaim
of force majeure for that event for the period of time of such failure to comply, and fof any
additional deléy caused by such failure. Performing Scttling Defendants shall be deemed to know
of any circumstance of which Performing Settling Defendants, any entity controlled by .
Performing Settling Defendants, or Performing Settling Defendants' contraétors knew or should

have known.
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65. If EPA agrees that the delay or anticipated delay is attributable to aforce
majeure event, the timé for performance of the obligations ﬁnder this Consent Decree that are
affected by the force majeure event will be extended by EPA for such time as is necessary to
‘complete those obligations. An extension of the time for performance of the obligations affected
by the force majeure event shall not, of itself, extend the time for performance of any other
obligation. If EPA does not agree that the delay or anticipated delay has been br will be caused
by a force majeure event, EPA vﬁll notify the Performing Settling Defendants in writing of its
decision. If EPA agrees that the delay is attributable to a force majeure event, EPA will notify the
Performing Settling Defendants in writing of the length of the extension, if ahy, for performance
of the obligations affected by the force majeure event.

66. If the Performing Settling Defendants elect to invoke the dispute resolution |
procedures set forth in Section XIX (Dispute Resolution), they shall do so no later than 15 days
after receipt of EPA's notice. In any such proce’eding, Performing Settling Defendants shall have
the burden of demonstrating by a preponderance of the evidence that the delay or ;cln_ticipated

, delay has been or will be caused by a force majeure event, that the duration of the delay or the
extension sought was or will be warranfed under the circunistances, that best efforts were
exercised to avdid and mitigate tﬁe effects of the delay, and that Performing Settling Defendants
complied with the requirements of Paragraphs 63 and 64, above. If Performing Settling
Defendants carry this burden, tﬁe delay at issue shall be deefned not to be a violation by
Performing Settling-Defeﬁdants of the affected obligation of this Consent Decree identiﬁed to

EPA and the Court.
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XIX. DISPUTE RESOLUTION

67. Unless 01therwisé expressly provided for in this Consent Decree, the dispute
resolution procedures of this Section shall be the exclusive mechanism to resolve disputes arising
under or with respect to this Consent Decree. However, the procedures set forth in this Section
shall not apply to actioﬁs by the United States to enforce obligations of the Perfofrnin‘g Settling
Defendants that have not béen disputed in accordance with this Section. In addition,
notwithsténding any o‘ther provision of this Consent Decree, Performing Settling Defendants méy
not invoke the dispute resolution prqcedures of this Consent Decree more than once regarding the
same issue.

68. Any dispute which arises under or with respect to this Consent Decree shall in
the first instance be the subject of informal negotiations between the parties to the dispute. The
period for informal negotiations shall not excéed 20 days from the time the dispute arises, unless
it is modified by written agreement of the parties to the dispute. The disi)ute shall be considered
to have arisen when one party sends the other parties a written Notice of Dispute.

69. Statements of Position.

a. Inthe event that the parties cannot resolve a dispute by informal
negotiations under the preceding Paragraph, then the position advanced by EPA shall be
considered binding unless, within 10 days after the conclusion of the informal negotiation period,
Pefférmihg Settling Defendants invoke the formal dispute resolution procedures of this Section
, by serving on the United States a written Statement of Position on the matter in dispute,
including, but not limited to, any factual data, analysis or oéinion supporting that position and any
supporting documentation relied upon by the Performing Settling Defendants. The Statement of
Position shall specify the Performing Settling Defendants' position as to whether formal dispute

resolution should proceed under Paragraph 70 or Paragraph 71.
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b.  Within 14 days after receipt of Performing Settling Defendants'
Statement of Position, EPA will serve on Performing Settling Defendants its Statement of
Position, including, but not limited to, any factual data, analysis, or opinion supporting that
position and all supporting documentation relied upon by EPA. EPA's Statement of Position shall
includf; a statement as to whether formal dispute resolution should proceed ﬁﬁder Paragraph 70 or
71. Within 14 days after receipt of E?A's Statement of Position, ferfbrming Settling Defendants
may submit a Reply.

c.  Ifthere is disagreement between EPA and the Performing Settling
Defendants as'to whether dispute resolution should proceed under Paragraph 70 or 71, the partiés
to the dispute shall follow the procedures set forth in the paragraph determined by EPA to be
applicable. However, if the Performing Settling Defendants ultimately appeal to the Court to
resolve the dispute, the Court shall determine which paragraph is applicable in accordance with
the standards of applicability set fdrth in Paragraphs 70 and 71.

70. Formal dispute resolution for disputes pertaining to the selection or adequacy
of any‘ re;ponse action and all other diéputes that are accorded review on the administrative record
under applicable principles of administrative law shall be conducted pursuant to the procedures
~ set forth in this Paragraph. For purposes of this Paragraph, the adequacy of any response action
inéludes, without limitation: (1) the adequacy‘ or appropriateness of plans; procedures to
implement plans, or aﬁy other items requiring approval by EPA under this Consent Decree; and
(2) the adequacy Qf the performance of response actions taken pursuémt to this Consent Decree.
Nothing in this Consent Decree shall be construed to allow any dispute by Performing Settling
Defendants regarding the validity of the ROD's provisions or the appropriateness of the ROD

"~ remedy.
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a. An administrative record of the diapute shall be maintained by EPA and
shall contain all statements of position, including supporting documentation, submitted pursuant
to this Séction. Where appropriate, EPA may allow submission of supplemental statements of
position by the parties to .the dispute. |

b.  The ERRD Director, EPA Region II, will issue a final administrative
decision fesolving the dispute based on the administrative fecord described in Paragraph 70(a).
This decision shall be binding upon the Performing Settling Defendants, subject only to the right
to seek judicial review pursuant to Paragraph 70(c) and (d).

c.  Any administrative decision made by EPA pursuant to Paragraph 70(b)
shall be reviewable by this Court, provided that a motion for judicial review of the decision is
filed by the Performing Settling Defendants with the Court and served on all Parties within 10
days of receipt of EPA's decision. The motion shall include a description of the matter in dispute,
the efforts made by the parties to resolve it, the relief requested, and the .schedule, if any,\ within
- which the dispute must be resolved to ensure orderly implémentation of this Consent Decree. The

United States may file a response to Performing Settling Defendants' ﬁotion.

~d.  Inproceedings on any dispute governed by this Paragraph, Performing

" Settling Defendants shall have the burden of demonstrating that the decision of the ERRD
Director is arbitrary and capricious or otherwise not in accordance with law. Judicial review of
EPA's decision shall be on the administrative record compiled pursuant to Paragraph 70(a).

71. Formal dispute resolution for disputes that neither pertain to the selection or
adequacy of any response action nor are otherwise accorded review an the administrative record
under applicable principles of administrative law, shall be governed by this Paragraph.

a. Following receipt of Performing Settling Deféndants' Statement of

Position submitted pursuant to Paragraph 69, the ERRD Director will issue a final decision
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- resolving the dispute. The ERRD Director's decision shall be binding on the Performing Settling
Defendants unless, within 10 days of rg_ceipt of the decision, the_Performing Settling Defendants
ﬁle with the Court and serve on the 1;arties a motion for judicial review of the decision setting
forth the matter in dispute, the efforts made by the parties to resolve it, the relief requeéted, and
the schedule, if any, within which the dispute must be resolved fo ensure orderly implementation
~of the Consent Decree. The United States may file a response to Performing Settling Defendants'
motion.

b. Nofwvithstaﬁding Paragrapﬁ M of Section I (Background) of this Consent |
Decree, judicial review 6f any dispute governed by this Paragraph shall be governed by
applicable principles of law.

72. | The invocation of formal dispute resolution procedures under this Section shail
not extend, postpone or affect in any way any obligation of the Performing Settling Defendants
under this Consent Decree, not directly in dispute, unless EPA or the Court agrees otherwise.
Stipﬁlatéd penalties with respect to the disputed matter shall continue to accrue but payment shall
be stayed pending resolution of the dispute as provided in Paragraph 80. Notwithstanding the
stay of payment, stipulated penalties shall accrue from the first day of noncompliance with any
applicable provision of this Consent Decree. In tﬁe event that the Performing Settling Defendants
do not pfevail on the disputed issue, stii)ulated penalties shall be assessed and paid as provided in

Section XX (Stipulated Penalties).

XX. STIPULATED PENALTIES

73. a. Performing Settling Defendants shall be liable for stipulated penalties in the
~ amounts set forth in Paragraphs 74 and 75 to the United States for failure to comply with the
réquirements of this Consent Decree specified below, unless excused under Section XVI (Force

Majeure). “Compliance” by Performing Settling Defendants shall include making their payments
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pursuant to Paragraphs 56(a) and 57(a) of Section XV1I (Payments of Response Costs) and
completion of the activities under this Consent Decree or any work plan or.other plan approved
under this C.Zonsent-Decree identified below fm accordance with all applicable requiréménts of law,
this Consent Decree, the SOW, and any plans or other documents approved by EPA pursuant to
this Consent Decree and witﬁin the spéciﬁed time schedules e_stablished by and approved under
this Consent Decree.

b. Non-Performing Settling Defendants shall be liable for stipulatéd penaities
in the amounts set forth in Paragraph 74(a) to the United States for failure to comply with the ;
requirements of this Consent Decree applicable to them. “Compliance” by Non-Performiﬁg
‘Settling Defendants shall include making their payment pursuant to Paragraph 56(a) of Section
XVT1 (Payments for Response Costs). |

74. " a. The following stipulated penalties shall accrue per violation per day for any

noncompliance with the requirements of this Consent Decree, except as set forth in Subparagraph

74(b), below:

B Penalty Per Violation Per Day Period of Noncompliance
$4,000 1st through 14th day
$8,000 15th through 30th day
$16,000  3lst day and beyond
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b.  The following stipulated penalties shall accrue per violation per day for any
- noncompliance with the requirements of Section VIII (Quality Assurance, Sampling, and Data

Analysis), and failure to submit timely or adequate reports pursuant to Section X:

Penalty Per Violation Per Day Period of Noncompliance
$1,000 1st through 14thAday |
$3,000 15th through 30th day
$5,000 - 31st day and beyond
75. In the event that EPA assumes performance of a portion or all of the Work

pursuant to Paragraph 89 of Section XXI (Covenants Not to Sue by Plaintiff), Performing Settling
Defendants shall be liable for a stibulated penalty in the amount of $1,000,000.

76. All penalties shall begin to accrue on the day after the complete performance is
due or the day a violation occurs, and shall continue to accrue through the final day of the |
correction of the nonbompliance or completion of the activity. However, stipulated penalties
shall not accrue: (1) with respect to a deficient subrﬁission under Section XI (EPA Approval of
Plans and Other Submissions), during the period, if any, beginning on the 31st day aftér’EPA's
receipt of such submission until the date that EPA notifies Performing Settling Defendants of any
deficiency; (2) with respect to a depision by the-ERRD Director under Paragraph 70(b) or 71(a) of
Section XIX (Dispute Resolution), during the period, if any, beginning on the 21st day after the
date that Performing Settling Defendants' reply to EPA's Statement of Position is received until
the date that the Director issues a final decision regarding such dispute; or (3) with respeci to -
judicial review by this Court of any dispute under Section X1X (Dispute Resolution), during the
period, if any, beginning on the 31st day after the Court's receipt of the final submission feéa%ding

the dispute until the date that the Court issues a final decision regarding such dispute. Nothing



herein shall prévent the simultaneous accrual of separate penalties for separate violations of this
Consent Decree. |

71. Following EPA's determination that Performing Settling Defendants have
failed to comply with a requirement of this Consent Decree, EPA may give Performing Settling
Defendants writfen notification of the same and describe the noncompliance. EPA may send the
Performing Settling Defendants a written demand forr the payment of the penalties. However, -
penalties shall accrue as provided in the preceding Péragraph regardless of whether EPA has
notified the Performing Settling Defendants of a violation.

78. Al penalties accrﬁing under this Section shall be due and payable fo the United
States within 30 days of the Performing Settling Defendants' receipt fron; EPA of a demand for
payment of the penalties, unless Performing Settling Defendants invoke the Dispute Resolution
procedures under Section XIX (Dispute Resolution). All payments to the United States under this
Section shall be remittea via EFT in accordance with the payment procedures set forth in
Paragfaph 56(a) abpve, and shall indicate that the payment is for stipulated penalties.

79. The payment of penalties shall not alter in any way Performing Settling
‘ Defendapts' obligation to complete the performance of the Work required under this Consent
Decree.

80. Penaitics shall continue to accrue as proVided in Paragraph 76 during any
dispute resolution period, but need not be paid until the following:

a. - If the dispute is resolved by agreement or by a decision of EPA tﬁat is not
appealed to this Co,urt,‘éccmed penalties determined to be owing shall be paid to EPA within 15
days of the agreement or the date of EPA's de'cisioﬁ or.order; |
b. Ifthe dispute is appealed to this Court and the United States prevails in

whole or in part, Performing Settling Defendants shall pay all accrued penalties determined by the
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Court to be owed to EPA within 60 days of receipt of the Court's decision or order, except as
provided in Subparagraph (c) below;
c.  Ifthe District Court's decision is appealed by any Party, Perfdmiing :

Settling Defendants shall pay all accrued penalties determined by the District Court to be owing |
to the United States into an interest-bearing escrow account within 60 days of receipt of the
Coi;rt's decision or order. Penalties shall be paid into this account as they continue to accrue, at
least every 60 days. Within 15 days of receipt of the final appellate court decision, the €SCrow
agent shall pay thé bélance of the account to EPA or to Performing Séﬁling Defendants to the
extent thét they prevail.

81. If Performing Settling Defendants fail to pay stipulated penalties when due, the
United States may institute proceedings to collect the penalties, as well as interest. Performing
Settling Defendants sﬁall pay Interest on the unpaid balance, which shall begin to accrue on the
date of demand made pursuant to Paragraph 78. |

82. " Nothing in this Consent Decree shall be construed as prohibiting, altering, or in
any way limiting the ability of the United States to seek any other remedies or sanctions available
by viItué of Settling Defendants' violation of this Decree or of the statutes and regulations upon
which it is based, including, but ﬁot limited to, penalties pursuant to Section 122(1) of CERCLA,
~ provided, however, that the United States shall ﬁot seek civil penalties pursuant to Section 122(1)
‘of CERCLA for any violation for which a stipulated penalty is provided herein, except in the case
of a willful violation of the Consent Decree.

83. Nétwith:standing any other provision of this Section, the United Staies may, in
its unreviewable discretion, waive any portion of stipulated penalties that have accrued pursuant

to this Consent Decree.

66



XXI. COVENANTS NOT TQ SUE BY PLAINTIFF

84. In consideration of the actions that will be performed and the péyments that
will be made by the Settling Defendants under thé terms of the Consent Decree, and except as
specifically provided in Paragraphs 85, 86, and 88 of this Section, the United States covenants not
to sué or to take administrati\/e acﬁon against Settling Defendanté pursuant to-Sections 106 and
107(a) of CERCLA relating to the Site. As to Performing Settling Defendants: (i) except with
respect to futureAliabilit'y, these c.ovenz‘ints not to sue shall také effect uﬁon the feceipt‘ by EPA of
their payment required by Paragraph 56(a) of Section XVI (Payments for Response Costs); (ii)
with respect to future liability, these covenants not to sue shall take effect upon Certification of |
Completion of Remedial Action by EPA pursuant to Paragraph 52(b) of Section XIV
(Certification of Completion); and (iii) these covenants not to sue are conditioned upon the
satisfactory performance by Performing Settling Defendants of their obligations under this
Consent Decree. As to Non-Performing Settling Defendants, except as specifically provided in
Paragraphs 85, 86, and 88 of this Section, these covenants not to sue shall take effect upon the
receipt by EPA of their payment required by Paragraph 56(a) of Section XVI (Payment for
Response Costs). These covenants not to sue extend only to the Settling Defendants and do not

extend to any other person.

85. United States' Pre-Certification Resefvations. Notwithstanding any other
provision of this Consent Decree, the United States reserves, and this Consent Decree is without
prejudice to, the right to invstitute proceedings in this action or in a new action, or to issue an
administrative order seeking to compel Settling Defendanté

a.  to perform further response actions relating to the Site, or
b.  to reimburse fhe United States for additional costs of response if, prior to

‘Certification of Completion of the Remedial Action:
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(1) conditions at the Site, previously unknown to EPA, are discovered, or
(2) information, previously unknown to EPA, is received, in whole or in
part, and EPA determines that these previously unknown conditions or information together with

any other relevant information indicates that the Remedial Action is not protective of human

health or the environment.

86. * United States' Post—ceftiﬁcation Reservations. NotWithstanding any othér
' provisionrof this Consent Decree, the United States reserves, and this Consent Decree is without
prejudice to, the right to institute proceedings in this action or in a new actiron,vor to issue an
administrative order seeking to compel Settling Defendants
a.  to perform further response actions relating to the Site, or
b.  to reimburse the United States for additional costs of respoﬂse if,
* subsequent to Certification of Complétiqn of the Remedial Action:
1) conditiong at the Site, previously unknown to EPA, are discovered, or
2) iﬁfonnation, previously unknown to EPA, is received, in whole or in
part, and EPA determines that these préviously unknown conditions or this information together
with other relevant informé,tion indicate that the Remedial Action is not protective of human
health or the environment.
87. For purposes of Paragraph 85-, the information and the conditions known to
EPA shall include only thait: information aqd those conditiéns known to EPA as of the »date the
ROD was signed and set forth in the Record of Décision for the Site and the administrative record
supporting the Record of Decision. For purposes of Parégraph 86, the information and the
conditions known to EPA shall include only that information émd those conditions known to EPA
as of the date of Certification of Completion bf the Remedial Action and set forth in the Record of

Decision, the administrative record supporting the Record of Decision, the post-ROD
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administrative record, or in any information received by EPA pursuant to the requirements of this

Consent Decree prior to Certification of Completion of the Remedial Action.

88. General reservations of rights. The United States reserves, and this Consent
Decree is without prejudice to, all rights against Settling Defendants with fespect to ail matters
ﬁot expfesély included withtin Plaintiff’s covenant not to sue. Notwithstanding any other
provision of this Consent Decree, the United States reserves all rights against Settling Defendants

| with respect to:

a.  claims based on a failure by any Settiiﬁg Defendant to meet a
requirement applicable to it under this Consent Decree;

b. liability arising from the past, present, or future disposal, release, or
thrc_eat of release of Waste Mat_erial outside of the Site;

c.  liability based upon the Settling Defendants’ ownership or operation of
the Sité, or upon the Settling Defendénts" transportation, treatment, storage, or disposal, or the
arrangement for the transportation, treatment, storage, or disposal of Waste Material at or in-
connection with the Site, other than as provided in the ROD, the Work, or otherwise ordered by
EPA, after signature of this Consent Decree by the Settling Defendants;

d. liability for damages for injury to, destruction of, or loss of natural
resources, and fdr the costs of any natural resource damage assessments;

e.  criminal liability;

f  liability for violations of federal or state law which occur during or after
implementation of the Remedial Action; and

g. liability, prior to Certiﬁcation of Completion of the Remedial Action, for

additional response actions that EPA determines are necessary to achieve Performance Standards,
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but that cannot be required plirsuant to Paragraph 14 (Modification of the SOW or Related Work
Plans).

89. Work Takeover

(@) In the e\}ent EPA determines that Performing Settling Defendants have
) ceased implementation of any portion of the Work, or (ii) are seriously or fei)eatedly deficient
or late in their peffofmance of the Work, or (iii) are implementing the Work in a‘manner which
may cause an endangerment to human health or the environment, EPA may issue a written notice
- (“Work Takeover Notice™) to the Performing Settling Defendants. Any Work Takeover Notice
issued by EPA will specify the grounds ﬁpon which such notice was issued and ;;vill provide
Performing Settling Defendants a period of 10 days within which to remedy the circumstances
giving rise to EPA’s issuance of such notice.
(b) | If, after expiration of the 10-day notice period specified in Paragraph
89(a), Performing Settling Defendants have not remedied to EPA’s satisfaction tﬁé circumstances
giv_ing rise to EPA’s issuance of the relevant Work Takeover Notice, EPA may at any time
thereafter assume the perfbrmance of all or any portipns of the Work as EPA deems necessary
(“Work Takeover”). EPA shall notify Performing Settling Defendants in writing (which writing
may be electronic) if EPA determines that implementation of a Work Takeover is warranted
under this Paragraph 89(b).
(c) Performing Settling Dgfendants mﬁy invoke the procedures set forth in
Section XIX (Dispute Resolution), Parégraph 70, to dispute EPA's implementation of a Work:
‘Takeover under Paragraph 89(b). Howevér, notwithstanding Performing S_ettling Defendénts’ .
invocation of such dispute resolution procedures, and during the pendency of aﬁy such diépute,
EPA may in its sole discretion commence and continue a Work Takeover ﬁnder Paragraph 89(b)

until the earlier of (i) the date that Performing Settling Defendants remedy, to EPA’s satisfaction,
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the circumstances giving rise te EPA’s issuance of the relevant Work Takeover Notice or (ii) the
idate that a final decision is rendered in accordance with Section XIX (Dispute Resolution),
Paragraph 71, requiring EPA to terminate such Work Takeover.
(d) After commencement and for the duration of any Work Takeover, EPA

shall have immediate access to and benefit of any performance guarantee(s) provided pursuant to
- Section XIII of this Consent Decree; in accordance with the provisions of Paragraph 50 of that
Sectien. -Ifand to the extent that EPA is unable to secure the resources guaranteed under any such
performance guarantee(s) and the Performing Settling Defendant(s) fail to remit a cash amount up
to but not exceeding the estimated cost of the remaining Work to be perfermed, all in aceordanee
with the provisions of Paragraph 50, any unreimbursed costs incurred by EPA in performing
Work under the Work Takeover shall be considered Future Response Costs that Performing
VSettling Defendants shall pay pursuant to Section XVI (Payment for Response Costs).

90._ Notwithstanding any other proVision of this Consent Decree, the United States
retains all authority and reserves all rights to take any and all response actions authorized by law.

XXII. COVENANTS BY SETTLING DEFENDANTS

91. Covenant Not to .Sne. Subject to the reservations in Paragraph 92, Settling
Defendants hereby covenant not to eue and agree not to assert any claims or causes of action
against the United States with respect to the Site or this Consent Decree, including, but not
limited to:

a.  any direct or indirect claim for reimbursement from the Hazardous
Substance Superfund (established pursuant to the Internal Revenue Code, 26 U.S.C. § 9507)
through CERCLA Sections 106(b)(2), 107, 111, 112, 113 or any other provision of law;

b.  any claims against the United States, including any department, agency

or instrumentality of the United States under CERCLA Sections 107 or 113 related to the Site, or

71



c.  any claims arising out of response actions at or in connection with the
Site, including any claim under the United States Constitution, the Tucker Act, 28 U.S.C. § 1491,
the Equal Access to Justice Act, 28 U.S.C. § 2412, as amended, or at common law.

Except as provided in i)aragraph 98 (waiver of Claim-Splitting Defenses), these covenants
not to sue shail not apply in the event that the United States brings a cause of action or issues an
order pufsuant to the reservations set foﬁh in Paragraphs 85, 86, 88(b) - (d) or 88 (g), but only to
the extent that Settling Defendants’ claims arise from the same response action, response coéts, or
damages that the United S‘ta,tes is séeki’ng pursuant to the applicable reservation.

92. The Settling Defendants reserve, and this Consent Decree is without prejudice
.~ to, claims against the United States, subject to the provisions of Chapter 171 of Title 28 of the
United States Code, for money damages for injufy or loss of property or personal injury or death
caused by the negligent or wrongful act or omission of any employee of the United States while
acting witﬁin the scope éf his office or employment under circumstances where the United States,
1f a private person, would be liable to the claimant in accordance with the law of the place where
the act or omission occurred. However, any such claim shall not include a claim for any damages
caused, in whole or in part, by the act or omission of any person, including any contractor, who is
not a federal emplcyée: as that term is defined iﬁ 28 U.S.C. § 2671; nor shall any such claim
include a claim based on EPA's selection of response actions, or the Qversight or approval of the
Performiﬁg Settling Defendants' plans or activiﬁes. The foregoing applie.s only to claims which
are brought pursuant to any statute other than CERCLA and for which the waiver of sovefeign
immunity is found inra_statute other than CERCLA.

93. Nothing in this Consent Decree shall be deemed to constitute preauthorization
Qf a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R.

§ 300.700(d).
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XXIII. EFFECT OF SETTLEMENT; C_ONTRIBUTION PROTECTION

94. Nothing in this Consent Decree shall be construed to create any rights in, or
grant any cause of action to, ény person not a Party to this Consent Decreé. The preceding
sentence shall not be construed to waive or nullify any rights that any person not a signatory to
this decree may have gnder applicable law. Each of the Parties exbressly reserves any and all
rights (including, but not limited to, any right to coﬁtﬁbution), defenses, claims, demands, and
causes of action which each Party may have with respect to any matter, transaction, or occurrence
relating iﬁ any way to the Site against any person not a Party hereto.

95. The Pérties agree, and by entering this Consent Decree this Court finds, that
the Settling Defendants are entitled, as of the Effective Date, to protection from contribution
" actions or claims as provided by CERCLA Section 113(f)(2), 42 U.S.C. § 9613(f)(2) for matters
addressed in this Consent Decree. For purposes of the preceding sentence, the “matters addressed
in this Consent Decree” are all response actions taken or to be taken and all response cosfs
incurred or to be incurred by the United States or any other person with respecf to the Site.

96. The Settling Defendants agree that with respéct to any suit or claim for
contribution brought by them for matters relateci to this Consent Decree they will notify the
United States in writihg no later than 60 days prior to the initiation of such Asuit or claim.

97. The Setﬂling Defendants also agreé that with respect to any suit or claim for
contribution brought against them for matters related to-this Consent Decree they will notify in
.writing the United States within 10 days of service of the complaint on them. In addition, Settling
Defendants shall notify the United States within 10 days of service or fcceipt o‘f any Motion for

Summary Judgment and within 10 days of receipt of any order from a court setting a case seeking

contribution for trial.
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98. In any subsequent adminiétrative or judicial proceediﬁg inifiated by the United
States for injunctive relief, recovery of response costs, or other appropriate relief relating to the
Site, Settling Defendants shall not assert, and may not maintain, any defense or claim ba{sed upon
the principleé of waiver, res judicaté, collateral estoppel, issue'breclusion, claim—splitﬁng, or other
defenses based upon ény‘ contention that the claims raised by the United States in the subsequent
proceeding were or should have been brought in the instant case; provided, however, that nothing
in this Paragraph affects the enforceability of the covenants not to sue set forth in Section XXI

(Covenants Not to Sue by Plaintiff).

XXIV. ACCESS TO INFORMATION

99. Performing Settling Defendants shall provide to EPA, upon fequest, copies of
all documents and information within their possession or control or that of their contractors or
agents relating to activities at the Site or to the implementation of this Consent Decree, including,
but not limited to, sampling;, analysis, chain of custody reco.r‘ds, rﬁanifests, truckiﬁg logs, receipts,
reports, sample traffic routing, correspondence, or other documents or information related to the
Work. Performing Settling Defend;cmts shall also make available to EPA, for purposes of
investigation, information gathering, or testimony, their employees, agents, or representatives

with knowledge of relevant facts concerning the performance of the Work.

100. Business Confidential and Privileged Documents. o
a. Settling Defendants may assért'business conﬁden‘tiality claims covering
part or all of the documents or information submitted to Plaintiff under this Consent Decree to the
-extent perxﬁitted by and in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C.
§ 9604(e)(7), and 40 C.FR. § 2.203(b). Documents or information detennineci to be confidential
by EPA will be afforded the protection specified in 40 C.F.R. Part 2, Subpart B. Ifno claim of

confidentiality accompanies documents or information when they are submitted to EPA, or if
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EPA has noﬁﬁed Settling Defendants that the documents or information are not confidential
under the standards of Section 164(3)(7) of CERCLA or 40 C.F.R. Part 2, Subpart B, the public
may be given abcess to .such documents or information without further notice to Settling
Defendants. |
b. The Settling Defendants may assert that certain documeﬁts, records and
| other informaﬁon are privﬂe:ged under the attorney-client privilege or any ofher privilege
recognized by federal law. If the Settling Defendants aésert such a pﬁvﬂege in lieu of providing
documents, they shall providé the Plaintiff with the following: (1) the title of the document,
record, or information; (2) the date of the document, record, or information; (3) the name and title
of the author of the documeht, record, or information; (4) the name and title of each addfessec and
recipient; (5) a description of the contents of £he document, record, or information: and (6) the
privilege asserted by Settling Defendants. Howevér, no documents, répbrts or other information
.created or generated pursuant to the requirements of the Consent Decree shall be withheld on the
grounds that they are privileged.
101. _ No claim of confidentiality shall be made with respect to any data, including,
but not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or
engineering data, or any other documents or information evidencing conditions at or around the

Site.

XXV. RETENTION OF RECORDS

102. Until 10 years after the Performing Settling Defendants' receipt of EPA's
notification pursuant to Paragraph 53(b) of Section XIV (Certification of Completion of the
'~ Work), each Settling Defendant shall preser\}e and retain all nanidéntical copies of records and
documents (including records or documents in eiectronic form) now in its possession or control or

which come into its possession or control that relate in any manner to its liability under CERCLA
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with respect to the Site, brovided, however, that Performing Settling Deferidants who are‘
potentially liable as owners or operators of the Site must retain, in addition, all documents and
records that relate to the liability of any otﬁer person under CERCLA with respect to the Site.
Each Performing Settling Defendant must also retain, and instruct its contractors and ageots to
- preserve, for the same period of time specified above all non-identical copies of the last draft or
final version o_f any documents or records (including documents or records in electronic form)
now in its possession or control or which come into its possession or control that relate in any
manner to the performance of the Work, provided, however, that each Performing Settling
Defendant (and its coﬁtractors and agents) must retain, in éddition, copies of all data generated
during the performance of the Work and not contained in the aforementioned documents or
records required to be retained. Each of the above record retention requirements shall apply
.regardless of any corporate retention policy to the contrary.

103. At the conclusion of this document retention period, Settling Defendants shall
notify the United States at least 90 days prior to the destruction of any such records or documents,
and, upon request by the United States, Settling Defendants shall deliver any spch records or
documents to EPA. The Settling Defendants may assert that certain documents, records and other
information are privileged under the attorney-client privilege or any other privilege recognized by
federal law. If the Settling Defendants assert such a p~rivi1ege, they shall'provide the Plaintiffs
with the following: (1) the title of the document, record, or information; (2) the date of the
document, record, or information; (3) the name and title of the author of the document, record, or
information; (4) the naﬁe and title of each addfeésee and recipient; (5) a descripfioh of the subject
of the document, record, or ihformation; and (6) the privilege asserted by Settling Defendants.
However, no documents, reports or other information created or generated pursuant to the

requirements of the Consent Decree shall be withheld on the grounds that they are privileged.
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104. Each Settling Defendant hereby certifies indiVidhally that, to the best of its
knowledge and belief, after thorough' inquiry, it has not altered, mutilated, discarded, destroyed or
otherwise disposed of any records, documents or other information (other than identical cqpies)
relating to its potential liability regarding the Site since notification of potential liability by the
United States or the State or the filing of suit against it regarding the Site and that it has fully
complied with any and all EPA requests for information pursuant to Section 104(e) and 122(e) of
CERCLA, 42 U.S.C. 9604(e)vand 9622(6); and Section 3007 of RCRA, 42 U.S.C. 6927.

XXVI. NOTICES AND SUBMISSIONS

105. Whenever, under the terms of this Consent Decree, written notice is required to
be given or a report or other document is required to be sent by one Party to another, it shall be
directed to the individuals at the addresses specified below, unless those indi;fiduals or their
~ successors give notice of a change to the other Parties in writing. All notices and submissions |
shall be c;)nsidered effective upon receipt, unless otherwise provided. Written notice as specified
herein shall constitute complete satisfaction of any written notice requifement of the Consent
Decree with AreISpect to the United States, EPA and the Settling Defendants, respectively.

As to the United States or EPA:

Seven copies of all work plans, design documents, and technical reports and one copy of all
required written communications shall be sent to:

Chief, Western New York Remediation Section
Emergency and Remedial Response Division
U.S. Environmental Protection Agency, Region II
290 Broadway, 20" Floor

New York, NY 10007-1866

Attn: Sherrel Henry

Peter Cooper (Markhams) Superfund Site
Remedial Project Manager

One copy of all required communications other than work plans, design documents and technical
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reports shall also be sent to each of the following individuals:

Chief, New York/Caribbean Superfund Branch

Office of Regional Counsel .

U.S. Environmental Protection Agency, Region II

290 Broadway, 17% Floor

New York; NY 10007-1866

Attn: Peter Cooper (Markhams) Superfund Site Attorney

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice °

P.O. Box 7611

Ben Franklin Station

Washington, D.C. 20044

Re: DOJ # 90-11-2-06887

As to the EPA Financial Management Officer:

United States Environmental Protection Agency

26 W. Martin Luther King Drive

Attention: FINANCE

MS: NWD

Cincinnati, Ohio 45268

Attn: Joseph Doogan

E-mail: Doogan.Joe@epa.gov and AcctsReceivable. CINWD@epa.gov

As to New York State:

Martin. Doster

Hazardous Waste Remediation

New York State Department of Environmental Conservation
270 Michigan Avenue

Buffalo, NY 14203-2999

As to Settling Defendants:

Lipman & Biltekoff, LLP

333 International Drive, Suite B-4
Williamsville, New York 14221-5726
Attn: Michael P. Joy, Esq.
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Kelley Drye Collier Shannon
Washington Harbour, Suite 400
3050 K Street, NW
Washington, DC 20007-5108
Attn: John Wittenborn, Esq.

- Seth Davis, Esq.
Elias Group LLP
411 Theodore Fremd Avenue
Rye, New York 10580

XXVIIL. EFFECTIVE DATE

106. The effective date of this Consent Decree shall be the date upon which this
Consent Decree is entered by the Court, except as otherwise provided herein.

XXVIIL. RETENTION OF JURISDICTION

107. This Court retains jurisdicﬁon over both the subject matter of this Consent
Decree and the Settling Defendants for the duration of the performance of tﬁe terms and
provisions of this Consent Decree for the pufpose of enabling any of the Parties to apply to the
Court at any time for such further order, direction, and relief as may be necessary or appropriate
for thé construction or modification of this Consent Decree, or to effectuate or enforce
compliance with its terms, or torresolve disputes in accordance with Section XIX (Dispute
Resolution) hereof.

XXIX. APPENDICES

108. The following appendices are attached to and incorporated into this Consent
Decree:

“Appendix A” is the ROD;

“Appendix B” is the SOW;

“Appendix C” 1s the Site location map and Site map;
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“Appendix D” is the complete list of the Settling Defendants;

“Appendix E” is the complete list of Non-Performing Settling Defendants
“Appendix F” is the complete list of Performing Settling Defendants.
“Appendix G” is the form of easexﬁent; and

“Appendix H” is the form of Trust Fund Agreement.

XXX. COMMUNITY RELATIONS

109. . Performing Settling Defendants shall propose to EPA their participation in the
community relations plan to be developed by EPA. EPA will determine the appropriate role for
the Performing'Settling Defendants under the Plan.- Perfoxming Settling Defendants shall also
* cooperate with EPA ih providing information regarding the Work to the public. As requested by
EPA, Performing Settling Defendants shall participate in the preparation of such information for
dissemination to the public and in public meetings which may be held or sponsored by EPA to
explain activities at or relating to the Site.

| | XXXI. MODIFICATION

110. Schedules specified in this Consent Deéree for completion of the Work may be
modified by agreement of EPA and the Performing Settling Defendants. All such modiﬁcétions
shall be made in writing.

111. Except as provided in Paragraph 14 (Modification of the SOW or Related
Work Plans), no material modifications shall be made to the SOW without written notification to
and written approval of the United States, Performing Settling Defendaﬁts, and the Court, if such
modifications fundamentally alter the basic features of the selectéd remedy within the meaning of
40 C.F.R. 300.435(c)(2)(B)(ii). Prior to providing its approval to any modification, the United -
Stétes will provide the State with a reasonable opportunity to reviéw and comment on the

proposed modification. Modifications to the SOW that do not materially alter that document, or
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~ material modifications to tﬁe SOW that do not fundamentally alter the basic features of the
selected remedy within the meaning of 40 C.F.R.300.435(c)(2)(B)(ii), may be made by written
agreement between EPA, after providiﬁg the State with a reasonable opportunity to review and
comment on the proposed modification, and the Performing Settling Defendants.

112. Nothing in this Decree shall be deemed to alter the Court's powef to enforce,

. supervise or approve modifications to this Consent Decree.

XXXII. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

113. This Consent Decree shall be lodged with the Court for a périod of not less
than 30 days for public notice and comment in accordance with Section 122(d)(2) of CERCLA,
42 U.S.C. § 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the right to withdraw or
withhold its consent if the comments regarding the Consent Decree disclose facts or
considerations which indicate that the Consent Decree is ihappropriate, improper, or ‘inadequat_e‘.
Settling Defendants consent to the entry of this Consent Decree without further notice.

114. If for any reason the Court should decline to approve this Consenf Decree in
the form presented, this agreement is voidable at the sole discretion of any Party and the terms of
the agreement may not be used as evidence in any litigation between the Parties.

XXXIII. SIGNATORIES/SERVICE

115, Each un‘der'signed representative of a Settling Defendant to this Conser;t
Decree and the Assistant Attorney General for the Environment and Natural Resources Division
of DOJ certifies that he or she is fully authori_zed to enter into the terms and conditions of this
Consent Decree and to execute and legally bind such Party to this documenf.

116. Each Settling Defendant hereby agrees not to oppose entry of this Consent

Decree by this Court or to challenge any provision of this Consent Decree unless the United
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States has notiﬁed the Settling Defendants in writing that it no longer supports entry of the
Consent Decree. |

117. Each Settling Defendant shall identify, on thé attached signature page, the
name, address and telephone number of an agent who is authorized to accept service of pfocess
by mail on bghalf of that Party with respe;:t to aﬂ matters arising under or relating to this Consent
Decree. Settling Defendants hereby é}gree to accept service in that manner and to waive the
formal service requirements set forth in Rule 4 of the Federal Rules of Civil Procedure and any
applicable local rules of this Court, including, but not limited to, service of a summons.

XXXIV. FINAL JUDGMENT

118. | This Consent Decree including its appendices constitute the final, complete, and
exclusive agreement and understanding among the paﬁi?s with respect to thé settlement embodied
in the Consent Decree. The parties acknowledge that there are no representations, agreements or
understandings relating to the sétﬂement other than those expressly contained in this Consent -
Decree.

119.  Upon approval and entry of this Consent Decree by the Court, this Consent.Decree
shall constitute a final judgmeht_b_etwéen and among the United States and the Settling
Defendants. The Court finds that there is no just reason for delay and therefore enters this
judgment as a final judgment under Fed. R. Civ. P. 54 and 58.

- SO ORDERED THIS __ DAY OF 2007.

United States District Judge
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FOR THE UNITED STATES OF AMERICA

Y { ff@ 74 -

Date ‘ELLEN M. MAHAN
Deputy Chief
Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

Dat DAVID L. WEIGERT -
Trial Attorney
Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Washington, D.C. 20044-7611

MARY PAT FLEMING

Chief, Civil Division

Assistant United States Attorney
Western District of New York
U.S. Department of Justice
Federal Centre

138 Delaware Avenue

Buffalo, New York 14202
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PAGE NUMBER 84 INTENTIONALLY OMITTED



728067 | , - |
Date _ ' “George Pavlou, Director _ .
Emergency and Remedial Response Division
U.S. Environmental Protection Agency ’
290 Broadway
New York, New York 10007-1866
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%__7/2007 - Signature.

Date Name (print); iSOG/~ O YA S|
Title: RE = LT
Address: | Gd sant \ Al NEWE

Iz ok.rn:: NEored aed. A,
32.:81

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print):
Title:
Address:

Ph. Number:
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Coffoc,

Date -

FOR Iﬁmun S \'\ng COMPANY, INC.

Signature: /" o

Addrcss:

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print): SAME__AS ABVE
Title:
Address:

Ph. Number: (3(4’) sy~ ‘//'/q




| Cfé 23[07
Dat

FOR O)eXn O\ COMPANY, INC.

Signature:

Name (print): _odoect Yye MG ,s

Tifle: Yeendeakr cad COO

Address: Q0D (}j!gd:,sgg Aiveavt

Lothishowa 4 (9903

Agent Authorized to Accept Service on Behalf of Above-signed Party:

~ Name (print):

Title:

Address:

Ph. Number:
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/ﬂwé' T wE

COMPANY, INC.
_?;PZ%G_Z Signature:
Dite Name (print): DAviD P Rose w 3LATT, £s4.
: . Title: _Counset fo Paier Tonaiy Coupinny, Fuc
Address: _ Bugas +Legnsan  LLp
28 Summec SE

LBoston, Ma. otuo
_ bl ~345-3234

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print): Saume dx above
Title:
Address:

Ph. Number:
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FOR L//o/ (og m

(2o . %Signature:
Date ) Name (print): Pe Yoral {I ))-{‘ pe %s /'
Title: Aeshtent Garent Covod A Aecihvd Secetrr <5
Address: 7D Cocr
/85D A Cavmeadl Ave,
STE. SO0
Phlosiik, Fz SSo04

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Neme (print): _C7 Lo PLEI7IN.

Title: BLEC SIECED LAEGed 7™
Address: - 2394 £, Canes O7es iD,
DifoEar, X .

Alr2 o2 FSD/6

Ph.Number: &2 —AP7- 4793 X 3/06
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FOR CONAGRA GROCERY PRODUCTS COMPANY, INC.

7_{&7 fo7
Date; Signature:

Name: - Leo A. Knowles : -
Title:  Senior Vice-President & Chief Counsel
Address: ConAgra Foods, Inc.

One ConAgra Drive

1-370 _

Omaha, Nebraska 68102

Agent Authorized to Accept Servicé on Behalf of Above-signed Party:

Name: John A. Andreasen
Title: Attorney
Address: McGrath North Mullin & Kratz, FC LLO
‘ Suite 3700 First National Tower
1601 Dodge Street
Omaha, Nebraska 68102
Phone: 402-341-3070
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FOR Leucadig Natiomal Corporatiom

AgentAuthoried - Atcspt-Servios o




~ FOR BEGGS & COBB CORPORATION

Signature:

Name (print): Robext E. Rewis

Title: President

Address: 2 Commonwealth Avenue
Boston, MA 02117

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print): Pagl J. Lambere

Title: Counsel :

Address: Binghaw McCutchen LLP
2020 X Street, HN.W.
Washington, DC 20006

Ph. Number: 2023736099
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FOR WOLVERINE-WORLD WIDE, INC.

QQ7 "~ Signature:

Dat . Name (print):' Kenneth A. Gradgz o
Title: General Counsel
Address:. 9341 Courtland Drive

Rockford, Michigan 49351

Agent Authorized to Accept Service on Behalf of Above-sighed Party:

Name (print): Kenneth A. Grady

Title: - General Counsel -

Address: 9341 Courtland Drive
Rockford, Michigan 49351

Ph. Number: (616) 866-7315

85



"FOR  COMPANY, INC.

Genesco Ine. .

by. L2 8 .

Signature: __*
Name (print): Roger G- Stssen

Title: Se VP4 Gl
Address: ____I%IS Murfreesbon Road,

Nasbyille T 3224%

Agent Authorized to Accept Service on Behalf of Above-signed Party:

" Name (print): &qec G Sisson

Title: Sy V2 { Gensyrd Gunse]

Address: 141" Murd
Naghuille W™ 33232

Ph.Number: {15 23 ey

85



7/23/67

Date

- Signature: .

. Name (print): - 5;{3& e b}agiﬂw§

FOR ALBERT TROSTEL & SONS CO.

Tatle: Vite Cros A

Address: 330 €. Kilbourn Avenue

: Swite 750

Milwankee WL 3202

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print): _S7&ven 7. fALruns
Title: Vice Presidest
Address: 330 E. Kilbourna Avenue
: Suife 7S50
Milwevkee, WL S3302

Ph. Number: Q/ ‘9902,13,5" 7.3

85




. 9/28/07

Date’

FOR BLACKHAWK LEATHER LTD.*

<
Signature: <

Address: 230 €. lﬁlﬁauwl enues
Sucfr 750

| tluasker, WE S3a02

Agent Authorized to Accept Service on Behalf of Above-signed Party:

* Dissolved entity.

Name (print): _S7&kvenN T HALTUNG

Title: Vice fresident
Address: 33p &. K/ lbouwrn ﬂ'eaue
: Suife_7SD ’

_ Milwadee, WT S 3202

'P-h.‘ Number: _{19) 223 -157F

85




FOR SB. Yoot Tanv" CoMPANY, INC.

Signature:
Date’ Name fprint): _lpbn | Addhnlom
. Title: - ﬁuwee\{ G'*c,ug Cevasal
Address: -

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print):

Title:

Address:

Ph. Number:

85




FOR torwee,, Leathee COMPANY, INC.

- q/2 07 | o 4 Signahire:
MD' . _

Date ' , Namw ?Dl««. L. AV dbhnbora
- ] ’ . Title: Towu FVE] :5\{ C‘) foup Ceun Sel
Address: - »

_ Agerit Authorized to Accept Service on Behalf of Above-signed Party:

~ Name (pﬁntj:

Title:

Address:

Ph. Number:

85



